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1. INTRODUCAO

As forcas de manutenc¢do da paz da ONU (Peacekeeping Operations), que
tiveram origem em 1948 e ganharam o Prémio Nobel da Paz em 1988, t¢ém
como finalidade proporcionar seguranca e apoio politico aos paises que pas-
sam pela dificil transi¢do entre conflito e paz. Os integrantes das forcas de
paz (conhecidos como boinas azuis ou capacetes aznis) sao militares, policiais e
civis, os quais trabalham com o objetivo de alcancar a consolida¢ao da paz.

Atualmente, existem 15 missoes de paz em andamento, dispersas em
quatro continentes. As operacoes de manutencdo da paz sio utilizadas como
meios de facilitar o processo politico, proteger civis, auxiliar no desarma-
mento, desmobiliza¢io e reintegracdo de ex-combatentes, apoiar a organiza-
¢ao de elei¢oes, proteger e promover direitos humanos e ajudar a restaurar
o estado de direito.

A manutencio da paz das Nag¢bes Unidas ¢ guiada por trés principios
basicos (Holy Trinity): consentimento das partes; imparcialidade; e proibi¢ao
do uso da forca, exceto em defesa propria ou defesa do mandato.!

Os pacificadores devem respeitar as leis, costumes e praticas locais; tratar
os habitantes do pafs com respeito, cortesia e consideragdo; e agir com im-
parcialidade e integridade. No entanto, ha diversas alegacSes de ma conduta
envolvendo o pessoal da manutencao da paz.

Dentre as varias acusagdes ja feitas contra membros das forcas de paz
da ONU ao longo dos anos, as quais incluem homicidios e tortura, a mais
recorrente, ¢ que se apresenta como objeto desta pesquisa, ¢ a de exploracio
¢ abuso sexual contra mulheres e meninas. Vale ressaltar, no entanto, que, de
acordo com as regras da ONU, ¢ proibido que os pacificadores mantenham
relagdo sexual com prostitutas e com qualquer pessoa com menos de 18
anos de idade, assim como sio desencorajadas quaisquer relacdes com bene-
ficiarios de assisténcia. O Cédigo de Conduta Pessoal para Capacetes Azuis
(conhecido como Ten Rule) estabelece que o pacificador ndo deve se entregar
a “atos imorais de sexualidade, abuso ou exploragio fisica ou psicoldgica da

1 FAGANELLO. Priscila Liane Fett. Operagbes de manutengdo da paz da ONU: de
que forma os direitos humanos revolucionaram a principal ferramenta internacional da paz.
Brasilia: Funag, 2013, p. 70-77.



populacao local ou de funcionarios das Na¢oes Unidas,
especialmente mulheres e criancas.”

E de fato irénico, para nio dizer lastimavel, que as
Nagoes Unidas, que tanto tém colaborado na elabo-
racao de normas de protecao aos direitos humanos,
igualdade de género e direitos sexuais e reprodutivos,
seja vista com demérito gracas aos abusos cometidos
pelos membros de suas forgas de paz. No entanto, apos
mostrar-se sem a¢ao diante de tais crimes por décadas, a
ONU parece estar tomando um novo posicionamento,
a fim de limpar a imagem da organizagdo, punir os res-
ponsaveis e proteger as possiveis vitimas de tais crimes.

2. A PERSISTENCIA DOS CRIMES DE ABUSO E
EXPLORAGAO SEXUAL POR INTEGRANTES DAS
FORCAS DE PAZ

E importante destacar que seria enganoso imaginar
que a problematica a ser apresentada ¢ recente. Na ver-
dade, a pratica desses crimes por integrantes de missdes
de paz da ONU ja vem sendo relatada ha décadas, e foi
o Secretario-Geral anterior, Kofi Annan, quem se com-
prometeu em por um fim neste flagelo.” Ainda assim, os
escandalos persistiram.

Siobhan Wills afirma que graves crimes cometidos
por integrantes das tropas de paz da ONU contra po-
pulagao local, incluindo assassinato e tortura, vieram 2a
tona durante as missdes na Somalia, no inicio de 1990.
Desde entao, tornou-se evidente que a conduta abusiva
de alguns integrantes das forcas de paz seria um pro-
blema a ser enfrentado pelas Nagdes Unidas, e que tem
manchado a reputa¢do de uma série de missoes.*

Segundo Elizabeth Defeis, os primeiros casos de
abuso e exploracio sexual por integrantes de tropas de

2 ORGANIZACAO DAS NACOES UNIDAS. Ten rule: Code
of Personal Conduct for blue Helmets. 1948. Disponivel em: <<
http://www.un.org/en/peacekeeping/documents/ten_in.pdf>>
Acesso em: 27 jul 2017.

3 De acordo com comunicado de imprensa da ONU de 19 de
novembro de 2004, Kofi Annan, o entio Secretario-Geral, se dizia
“absolutamente ultrajado” e afirmou: “Ha muito tempo deixo claro
que a minha atitude em relagdo a exploragio e abuso sexual é de tol-
erancia zero, sem excecio, e estou determinado a implementar esta
politica de forma transparente”. (Traducio do autor)

4 WILLS, Siobhan. Continuing impunity of peacekeepers: the
need for a Convention. Journal of International Humanitarian
Legal Studies. n° 4, 2003, p. 47-80.

paz foram relatados no infcio da década de 1990, na
Bosnia Herzegovina e em Kosovo, e, posteriormente,
em Mocambique, Camboja, Timor Leste e Libéria. Tais
abusos inclufam explora¢ao sexual de criangas, porno-
grafia e estupro.’

Raoul Jennar relata que, em 1992, um médico de uma
ONG do Camboja afirmou que maioria das pessoas fe-
ridas no Hospital Prear Vihear eram jovens criangas,
vitimas de abuso sexual pelos soldados da ONU.® So-
bre a missao de paz no Camboja, Siobhan Wills afirma
que varias unidades militares falharam em manter um
minimo de padrdes de disciplina, de tal forma que, aos
olhos de cidaddaos cambojanos, os soldados da ONU
pareciam estar passando mais tempo em bares e bor-
déis, ou dirigindo imprudentemente os veiculos das Na-
¢Oes Unidas. Este autor afirma, ainda, que a infec¢ao de
HIV, em grande parte desconhecida até aquele momen-
to, aumentou dramaticamente durante o tempo em que
a missao foi implantada.’

No inicio dos anos 2000, a midia relatou diversos
casos chocantes de abuso sexual por membros das tro-
pas de paz da ONU em Serra Leoa, Guiné e Libéria.
Por exemplo, em 2002, no prazo de apenas um més, a
BBC News publicou cinco matérias sobre explora¢iao
sexual de criangas em condi¢io de refigio por membros
das forcas de paz na Africa ocidental.® Toda essa publi-
cidade negativa impulsionou a ONU e seus Estados-
-Membros a buscar a responsabilizacao dos militares e
civis envolvidos em tais violagdes de direitos humanos.’

5 DEFEIS, Elizabeth F. UN Peacekeepers and Sexual Abuse and
Exploitation: Na end to impunity. Washington University Global
Studies Law Review. V. 7, n° 2, 2008, p. 185-215.

6 JENNAR, Raoul M. UNTAC: International triumph in Cambo-
dia? Security Dialogue. V. 25, n° 2, p. 145-156, 1994.

7 WILLS, Siobhan. Protecting Civilians: The obligations of
peacekeepers. Oxford University Press, 2009, p. 27.

8  Vide: BBC NEWS. Child Refugee Sex Scandal. 26 fev. 2002.
Disponivel em: <http://news.bbc.co.uk/2/hi/africa/1842512.
stm> Acesso em 27 mar. 2017, BBC NEWS. Aid-for-sex Chil-
dren speak out. 27 fev. 2002. Disponivel em: <http://news.bbc.
co.uk/2/hi/africa/1843930.stm> Acesso em: 27 mar. 2016; PAYE-
LAYLEH, Jonathan. African Refugees Condemn Sex Abus-
es. BBC News. 28 fev. 2002. Disponivel em: <http://news.bbc.
co.uk/2/hi/africa/1847483.stm> Acesso em: 27 mar. 2017; BBC
NEWS. Sex-for-aid under spotlight. 8 mar. 2002. Disponivel em:
<http://news.bbc.co.uk/2/hi/aftica/1861763.stm>; BBC NEWS.
Britons in sex-for-aid scandal. 18 mar. 2002. Disponivel em:
<http://news.bbc.co.uk/2/hi/aftica/1878063.stm> Acesso em: 27
mar. 2017,

9  DEFEIS, Elizabeth F. UN Peacekeepers and Sexual Abuse and
Exploitation: Na end to impunity. Washington University Global
Studies Law Review. V. 7, n° 2, 2008, p. 185-215.
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No entanto, apenas em meados do ano de 2004,
com base em numerosas alegacdes de abuso sexual na
Republica Democratica do Congo, é que nimero con-
sideravel de funcionarios de alto-nfvel responderam as
acusacOes. Naquele ano, o Principe Zeid Ra’ad Al Hus-
sein' foi escolhido pelo Secretitio-Geral, Kofi Annan,
para realizar investigacdo sobre as alegacoes e elaborar
um relatério. Em marco de 2005, o Principe Zeid apre-
sentou o “Relatorio Zeid” (como ficou conhecido seu
relatério intitulado “A comprehensive strategy to elimi-
nate future sexual exploitation and abuse in UN pea-
cekeeping operations”), onde detalhou casos de abuso
e exploracio sexual de mulheres e meninas, muitas das
quais trocavam servicos sexuais por dinheiro, comida
ou empregos. Também foram apresentados casos de es-
tupro onde as vitimas ganhavam presentes do ofensor, a
fim de caracterizar aquele ato sexual como prostitui¢ao.
No Relatério Zeid (2005), também constam os casos
de vitimas que foram abandonadas com filhos sob seus
cuidados (chamados de “peacekeeper babies”), sem
contar com qualquer amparo familiar.

Mesmo depois do Relatorio Zeid e do repatriamento
de varios suspeitos por abuso e exploracio sexual, as
acusagoes contra as forgas de paz da ONU néo pararam
de surgir."! Em 2007, mais alegagdes de abusos sexuais
foram publicadas pela midia, desta vez referentes a mis-
sao de paz no Sudio do Sul, e dentre as vitimas have-
riam criangas de 12 anos de idade. Save the Children foi
uma das organizacdes ndo governamentais que apresen-
tou varias alegacdes de que as tropas de paz da ONU
estariam envolvidas em abusos sexuais, prostitui¢do e
trafico humano em virias areas de conflito, como Haiti,
Sudio e Costa do Marfim."

Ao expressar profunda preocupagdo com as graves
e continuas acusagdes contra as operagbes de manuten-
¢do da paz da ONU, o Conselho de Seguranca langou a
Resolucio 2272(20106).

10 O Principe Zeid é o Representante Permanente da Jordania na
ONU e, desde setembro de 2014, é o Alto Comissario das Nagoes
Unidas para os Direitos Humanos, sendo o primeiro arabe e mugul-
mano a ocupar este cargo.

11 A midia continuou a mostrar-se ativa na publica¢do de criticas
a respeito do escandalo das Nag¢des Unidas, como no caso do edito-
rial do New York Times de 24 de outubro de 2005, intitulado ““T'he
Worse UN Scandal”. Disponivel para visualizagio em:<< http://
www.nytimes.com/2005/10/24/opinion/the-worse-un-scandal.
html?_r=0>> Acesso em 27 mar. 2017.

12 CSAKY, Corina. No one to turn to: The under reporting of
child sexual exploitation and abuse by aid workers and peacekeepers.
London: Save the Children, 2008.

3. A ResoLucAo 2272 (2016) po CONSELHO
DE SEGURANCA E A POLITICA DE “TOLERANCIA
Zero” pAs NAcOEs UNIDAS

O Conselho de Seguranca da ONU aprovou no dia
11 de marco de 2016 a Resolugio 2272 (2016) para au-
mentar a prote¢ao contra o abuso e explora¢ao sexual
por parte das for¢as de manutencdo da paz das Nagbes
Unidas. A resolugio foi proposta pelos Estados Unidos
da América em apoio as recomenda¢oes do Secretario-
-Geral das Nacoes Unidas, o sul coreano Ban Ki-Moon.
A problemitica dos crimes de abuso e exploracido se-
xual ja tinha sido alvo de debate na reuniao do Conselho
de Seguranca do dia antetior (10/03/2016), na qual o
Secretario-Geral apresentou medidas especiais a serem
tomadas para evita-los e para por fim em sua impunida-
de, em resposta ao relatério de abuso sexual por forcas
de paz na Republica Centro Africana (CAR) recebido

na semana anteriot.

O abuso sexual tem configurado um sério problema
na Republica Cento Africana, assim como em outras
partes do mundo. De acordo com Steven Wildberger, o
Secretario-Geral da ONU anunciou, em 22 de junho de
2015, a nomeagao de uma comissio independente para
avaliar o tratamento dado pela organizacio as alegacoes
de que soldados de tropas francesas e africanas abusa-
ram sexualmente de criancas na CAR de dezembro de
2013 a junho de 2014." Segundo Joane Mariner, Con-
selheira Sénior de Resposta a Crises da Anistia Interna-
cional, foram encontradas, no inicio do més de marco
de 2010, evidéncias de que um individuo das for¢as de
paz da ONU teria estuprado uma menina de 12 anos
na CAR, enquanto era feita uma revista em sua casa. O
depoimento da jovem teria sido embasado por laudo
médico."

O relatério do Secretario-Geral da ONU intitulado
“Special measures for protection from sexual exploi-
tation and sexual abuse”, de 16 de fevereiro de 2016,

13 WILDBERGER, Steven. UN panel to investigate sexual abuse
claims against French soldiers. Jurist. 23 jun. 2015. Disponivel em:
<< http://wwwjurist.org/paperchase/2015/06/un-panel-to-inves-
tigate-sexual-abuse-claims-against-french-soldiers.php>>
em: 27 jul. 2017.

14 MARINER, Joanne. Forgas de Paz da ONU: “Tolerancia
Zero” significa nio acobertar estupradores. Anistia Internacional
Brasil, 2016. Disponivel em: << https://anistia.org.br/forcas-
de-paz-da-onu-tolerancia-zero-significa-nao-acobertar-estupra-
dores/>> Acesso em: 27 mar. 2017.
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afirma que houve um aumento no numero de alegacoes
desses crimes por parte dos integrantes de tropas de paz
nos ultimos anos:

II. Relatos de exploragido e abuso sexual em
2015

4. O numero de novas alegaces de exploracio
ou abuso sexual recebidas de departamentos e
escritérios da Secretariado e agéncias, fundos
e programas do sistema das Nagoes Unidas
totalizaram 99 em 2015, em comparacdo com 80
alegacoes em 2014. Este aumento lamentavel no
numero de novas alega¢Ges significa que mais
precisa ser feito para reduzir o numero de alegaces
e, 0 mais importante, o numero de vitimas afetadas
pela exploracio e abuso sexual perpetrados pelo
pessoal das Nagoes Unidas.

-]

Alegagdes relatadas contra o pessoal destacado
em operagdes de paz e missdes politicas
especiais apoiadas pelo Departamento de
Suporte de Campo

6. Em 2015, 69 dentncias de exploragdo e abuso
sexual foram relatadas em 9 missdes de paz em
andamento ¢ 1 concluida. Destas alegacGes, 15
envolviam agentes ou voluntirios das NagGes
Unidas; 38 envolviam membros de contingentes
militares ou observadores militares das Nacoes
Unidas; e 16 envolviam oficiais de policia, membros
de unidades policiais e pessoal fornecido pelo
governo. De 17 investigagSes concluidas em 31 de
janeiro de 2016, 7 alegagSes foram fundamentadas e
10 eram infundadas. [...] (Traducao do autor)

Tal resolucéo visa colocar fim a impunidade dos cri-
minosos, exigindo que o pafs onde ocorreu o abuso lide
com o problema por meio de seu préprio sistema crimi-
nal. Ademais, o Conselho solicitou ao Secretario-Geral
que garantisse a substituicdo das unidades militares,
policiais e civis de qualquer pais que tenha falhado na
prisao dos criminosos responsaveis. O objetivo é modi-
ficar um sistema ineficiente, estabelecendo consequén-
cias reais aos pafses que nao respondam adequadamente
as alegacdes dos crimes em questdo, perpetrados por
seu pessoal. As tropas substitutas, por sua vez, deverao
seguir os padrdes de conduta e disciplina, assim como
tratar de alegacGes ou atos confirmados de exploragao e
abuso sexual por seus membros.

De acordo com o comunicado de imprensa referente
a 7643 reunido do Conselho de Seguranca das Nagoes
Unidas, a Resolugao 2272 (2016) foi aprovada por quase
unanimidade dos membros do Conselho, com 14 vo-

tos a favor e nenhum contra, ¢ apenas uma absten¢io',
do Egito. Antes da adoc¢io da resolugio, o Conselho
rejeitou uma proposta de alteragdao para o texto elabo-
rada pelo Egito, com 9 votos contra (Espanha, Estados
Unidos, Franca, Japao, Malasia, Nova Zelandia, Reino
Unido, Ucrania e Uruguai) e 5 a favor (Angola, China,
Egito, Ruassia e Venezuela), com a absten¢ao do Senegal.
A proposta de alteracao do Egito teria condicionado o
repatriamento de efetivos das missGes de manuten¢ao
da paz a trés fatores: a investigacdo das alegacoes; a pu-
nicdo dos responsaveis e o comunicado ao Secretario-
-Geral acerca das medidas tomadas contra os infratores.

Pelos termos da resolugao, o Conselho de Seguran-
¢a solicita que o Secretario Geral avalie se um Estado-
-Membro tomou as medidas cabiveis para investigar
as alegacoes, se manteve detidos os responsaveis, e se
informou-o sobre o progresso das investigagdes para
determinar a sua participagdo em operagoes de paz.

O Conselho solicitou, ainda, que o Secretario-Geral
redna e preserve as provas antes das investigacoes, a fim
de garantir que a operacdo de manuten¢do da paz em
causa tome medidas imediatas para prevencdo de futu-
ros incidentes de abuso e exploragio sexual, reforcando
a acessibilidade, a coordenacio e a independéncia dos
processos para recep¢io e gestao de reclamacdes, € as
vitimas assistidas.

Ademais, ficou estabelecido que todas as tropas
devem passar por um treinamento sobre crimes de ex-
ploragdo e abuso sexual, acolhendo a decisao do Secre-
tario-Geral de exigir certificados de participagao dos
contribuidores.

Conforme o artigo 25 da Carta das Nag¢oes Unidas,
os Hstados-Membros da ONU concordam em aceitar e
executar as decisdes do Conselho de Seguranca. No en-
tanto, de acordo com Joénatas Machado (2014, p. 280),
de modo geral, as decisdes do Conselho nio tém ca-
rater vinculativo, podendo, porém, indiciar a presenca

15 No ambito de votagao do Conselho de Seguranca, cada mem-
bro tem direito a um voto. Conforme o art. 27 da Carta da ONU,
as decisOes sobre questGes processuais necessitam de nove votos.
Em todos os outros assuntos, as decisdes serdo tomadas pelo voto
afirmativo de nove membros, incluindo os dos cinco membros per-
manentes. Segue-se a regra da “unanimidade das grandes poténcias”,
comumente conhecida como “veto”. Assim, um voto negativo de
um dos membros permanentes configura veto a resolugiao. A ab-
stencdo e a nao participacdo, no entanto, nao sao considerados ve-
tos. Dessa forma, um membro pode se abster de participar da vo-
tagao ou declarar que nao participard, caso nao apoie a decisiao, mas
nao queira veta-la.
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de direito consuetudinario!® — se, no direito interno de
muitos paises, os costumes perderam parte de sua rele-
vancia, no Direito Internacional os mesmos continuam
pujantes.

Com base no que foi apresentado, é possivel cons-
tatar que a Resolucao 2272 (2016) tem por objetivo en-
viar uma forte mensagem de “tolerancia zero” para os
responsavels por crimes de abuso e exploracio sexual,
asseverando que as Nagoes Unidas ndo devem permitir
que a¢oes de alguns denigram a imagem de toda a orga-
niza¢io e de seus colaboradores, nao devendo, por isso,
acobertar-se 0s criminosos.

16  Conforme afirma Amie Cahillane, o direito internacional con-
suetudinario pode ser um 6timo ponto de partida para Direito Inter-
nacional na proibi¢do da violéncia sexual pelos membros de forgas
de paz da ONU. Segundo a autora, esses costumes incluiriam, além
das resolugbes do Conselho de Seguranca, as regras de conduta da
ONU (“Ten Rule” e “We are the UN Peacekeepers”), os boletins
do Secretario-Geral, o Acordo dobre o Status da For¢a (Status of
Force Agreement — SOFA) e as diretrizes disciplinares para militares
e contingentes nacionais. [7de: CAHILLANE, Amie. International
Law, sexual violence and peacekeepers. Itish Student Law Review.
V.17.0° 1, p. 1-17, 2010.
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I. Atos e fatos internacionais

Cronica 1. Novidades de 2017 sobre
circulacao facilitada de sentencas
estrangeiras

Nadia de Araujo

Marcelo De Nardi

1. INTRODUGAO

Na edi¢ao de 2016, esta cronica destacou a importancia do Projeto de
Sentencas Estrangeiras da Conferéncia da Haia para o Direito Internacional
Privado' (Conferéncia da Haia), cuja Comissio Especial designada para as
negociagdes da futura convencio internacional a respeito teve a primeira
reunido em junho de 2016%. Agora se atualiza a situagio das negocia¢des
e seus avangos em relacdo a primeira reunido, tendo em conta os desdo-
bramentos da segunda reunido, de fevereiro de 2017. Com esses elementos
busca-se descrever os passos necessarios para a preparac¢io brasileira para a
terceira reuniao, a se realizar em novembro de 2017.

O tema tem relevancia para o incremento do comércio internacional e
sua normatizacdo promete trazer maior seguranca para as partes com inte-
resses em mais de um pafs. Quer-se garantir, a partir da adocdo de regras
uniformes, que uma sentenga proferida em um Estado seja facilmente exe-
cutada em outro, observadas as condi¢es sobre as quais ha consenso entre
os Hstados. Desta forma, dar-se-a a via judicial garantias semelhantes as
hoje existentes para os laudos arbitrais estrangeiros, que tém sua circulagio
e execucio facilitada pela Convencio de Nova lorque’.

Entre muitos casos que serdo beneficiados pelo futuro documento
destacam-se as decisOes judiciais sobre responsabilidade civil, que hoje nao
contam com um diploma internacional a facilitar sua circulacio. A posicdo

1 Sobte a Conferéncia da Haia de Direito Internacional Privado, consultar http://www.
hcch.net.

2 Os trabalhos da Comissio Especial podem ser acompanhados em https://www.hcch.
net/en/projects/legislative-projects/judgments/special-commission1.

3 Convengio de Nova Torque sobre o Reconhecimento e a Execucgio de Sentencas Arbi-
trais Estrangeiras, internalizada no Brasil pelo Decreto 4.311, de 23 de julho de 2002.


https://www.hcch.net/en/projects/legislative-projects/judgments/special-commission1
https://www.hcch.net/en/projects/legislative-projects/judgments/special-commission1

de um individuo ou empresa que participa de negbcios
transnacionais caracteriza-se hoje por um alto nivel de
incerteza quanto a producio de efeitos de uma senten-
¢a estrangeira, acrescendo tiscos, e, portanto, custos, a
transacio. Outro tema que também estd na ordem do
dia e serd destacado nesta cronica é o da Propriedade
Intelectual.

A Conferéncia da Haia para o Direito Internacio-
nal Privado conduz as negociacGes com o objetivo de
elaborar regras que mitiguem as restricoes pelos Esta-
dos ao reconhecimento e execuc¢io (a homologacao) de
sentencas estrangeiras, diminuindo a incerteza e, con-
sequentemente, o risco associado ao comércio interna-
cional e outras situacdes conectadas a mais de um orde-
namento juridico, por meio de um sistema facilitado e
seguro de circulagdo internacional de sentengas.

Do ponto de vista do direito brasileiro, a novel
convencio serd aplicavel tanto no que diz respeito as
sentencas brasileiras a serem executadas no extetiof,
quanto para as proferidas no exterior e que devam ser
executadas no territério nacional. A primeira situagiao
é classificada como uma modalidade de crenlacao ativa,
enquanto a segunda ¢ a circulagio passiva. Isso significa diger
que a convengdo cria uma via de mdo dupla, com regras interna-
cionalmente uniformes aplicaveis a ida das sentengas nacionass
para o exterior, e também a vinda das sentengas estrangeiras para
0 Brasil.

A futura convencao estd lastreada principalmente emr um ca-
tdlogo uniforme de situagoes que estabelecem contato suficiente do
Juiz da causa na origem da sentenga estrangeira com o caso gue
examinard. Tais regras constituem as bases indiretas de jurisdi-
¢do, on seja, os elementos minimos de contato do Juig da causa na
origem com 0s fatos relevantes, e que serdo reconbecidos uniforme-
mente pelos Estados-parte na futura convengdo como informando
0 razodvel exercicio de sua jurisdigao. As hipdteses contendo as
bases indiretas de jurisdigao estao noartigo5° do anteprojeto, ¢ as
sitnagoes relativas a jurisdigo exclusiva, no artigo 6*.

As regras brasileiras em vigor para a homologac¢ao
de sentencas estrangeiras sao extremamente abertas no
que diz respeito a verificagdo de como se estabeleceu a
jurisdi¢ao do tribunal alienigena, sem empecilho ao que
for regulado no pafs da origem da decisdo. Em contra-
posicio, as regras de outros pafses sdo, em geral, mais
restritivas. Para reconhecer e executar uma decisdo es-

4 O texto do anteprojeto apds a segunda reunido da Comissiao
Especial esta disponivel em: https://wwwhcch.net/en/projects/
legislative-projects/judgments/special-commission1.

trangeira, a maior parte dos estados verifica se o juizo de
origem exerceu jurisdi¢do levando em conta certos ele-
mentos de contato do caso com foro, o que importa em
um exame, ainda que indireto, de como foi determinada
a jurisdicdo no Hstado de origem. Dai denominar-se
essa operacao de averiguar a determinacao da jurisdi¢ao
de origem de controle das bases indiretas de jurisdigao, uma
vez que ao estado requerido cabe somente aceitar ou ndio o que jd
Joi estabelecido pelo Estado de origem.

Do ponto de vista do Brasil, a vantagem em adotar a futura
convengdo estd em obter maior aceitacdo no exterior das decisoes
brasileiras, que hoje dependenm das regras de cada pais de destino
para serem la executadas. O espirito das negociagoes é de criar nm
catdlogo aceitdvel dessas normas, para se chegar a um minimo de-
nominador comum e permitir que a circulagdo ndo seja interrom-
pida pela miriade de regras distintas em cada pais a esse respeito.
A conscientizacdo das condicies acima descritas e suas implicagies
para o Brasil nortearam as conclusoes e sugestoes deste documento.

A primeira reunido da Comissao Especial, ocorrida
de 1° a2 9 de junho de 2016, chegou ao fim com um
projeto de convencio bastante maduro. No interregno
da primeira para a segunda reunides foram discutidos
varios pontos polémicos, sendo de se destacar a temati-
ca da Propriedade Intelectual, que contou com um gru-
po de trabalho especial dedicado ao tépico. Na segunda
reunido foram consolidados varios outros temas que es-
tavam em discussao, conduzindo a um anteprojeto mais
completo, com énfase para a inclusdo dos artigos refe-
rentes as clausulas gerais e finais tipicas das convencoes
internacionais. Poucas sdo as areas ainda de indefinicao,
que se espera sejam resolvidas na terceira reuniio.

Hsta cronica relata as discussoes travadas no ambito
da Comissio Especial, o resultado obtido, e suas con-
sequéncias para os interesses brasileiros (i); a questao
da propriedade intelectual (ii); e temas que merecem a
atencao do Brasil (iif). Novamente, a ideia é promover
a reflexdo integrada da comunidade académica, em pre-
paragio para a terceira reunido da Comissio Hspecial,
marcada para novembro de 2017.

2. RESULTADOS DA SEGUNDA REUNIAO DA
COMISSAO ESPECIAL — FEVEREIRO 2017

Nas Cronicas de 2016, cuja referéncia consta da nota
de rodapé n°1 deste trabalho, historiou-se o Projeto de
Sentencas Estrangeiras da Conferéncia da Haia, e dis-
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cutiram-se os resultados da primeira reunido. Os desdo-
bramentos da segunda reunio, especialmente no que se
refere a consolidacdo de muitas discussdes, sio o mote
destas Cronicas.

O resultado da segunda reunidao da Comissao Espe-
cial foi um anteprojeto que contempla todos os disposi-
tivos proprios de um tratado, com uma parte consagra-
da as questoes de fundo, longamente discutidas durante
os vinte e cinco anos que ja duram as negociagoes, e
outra parte para as clausulas gerais e finais, proprias de
documentos dessa natureza.

De notar que os temas relativos ao consumidor e traba-
thador, objeto das instrucdes para a Delegacao Brasileira
para a Segunda Reunido, e sobre os quais foram ela-
boradas duas notas técnicas pelos autores, inclusive um
Information Document que o Brasil apresentou na Confe-
réncia da Haia para a Primeira Reunido, ja estio conso-
lidados e nao parece haver possibilidade de reabertura
das discussoes a respeito. O texto consagrado, embora
algo divergente da posi¢ao sugerida pela Delegacio, nao
apresenta maiores consequéncias para a futura adogao
pelo Brasil da convencio.

Outro tépico sobre o qual o Brasil demonstrou
grande preocupacdo tanto na primeira quanto na se-
gunda reunido dizia respeito a iwunidade de jurisdicao do
Hstado (artigos 2.4 ¢ 2.5). As duvidas foram esclarecidas
ao longo das negociagbes, ¢ o texto consolidado nio
apresenta risco para a futura internalizacdo da conven-
¢do no Brasil. Ainda na esteira dos resultados da segun-
da reunido, o tema da protecio da jurisdicdo exclusiva, obje-
to de instrugdes especificas para a Delegacdo Brasileira,
ensejou iniciativas conjuntas da Russia e do Brasil em
mais de uma oportunidade no curso das negociagoes.
As propostas foram sucessivamente rejeitadas pelo ple-
nario da Comissio Especial, mas ainda hé interesse da
Russia em inserir no anteprojeto um dispositivo que
seja aceitavel para o seu ordenamento juridico. Por essa
razio, o tema pode ainda voltar a discussdo ou ser ob-
jeto de uma reserva ou declaragdo, com alteragdo das
clausulas gerais dedicadas ao tema. A possibilidade de
sucesso dessa iniciativa se apresenta limitada, dada a re-
jeicdo pelos demais paises (esse tema aparece em alguns
incisos dos artigos 6, 7 e 21).

Os pontos ainda entre colchetes no anteprojeto nao
$20 muitos, e ocupario as discussoes na terceira reuniao
em novembro. Tais temas sdo objeto de estudos pelos
envolvidos com a Delegacio Brasileira, mas apontam

para uma posi¢ao ja consolidada com relagio ao texto.
Um comentario geral é de que ndo ha incompatibilida-
des marcantes com o sistema brasileiro em vigor, em
especial a vista das formulas empregadas pelo renovado
Cédigo de Processo Civil.

Uma excecio diz respeito a propriedade intelectual.
Permanecem entre colchetes as questoes relativas a ex-
clusio total do tema na futura convencao (artigo 2, 1); as
bases de jurisdi¢do aceitaveis do artigo 5, incisosk, 1, e
m (relacionado ao artigo 6, a); a possibilidade de recusa
de reconhecimento ou execuc¢io (artigo7, g); e ordens
judiciais que nao sejam indenizac¢Oes (artigo12).

Por fim, é importante ressaltar que na segunda reu-
niao houve extensa articulaciao e atua¢do conjunta do
Brasil com os demais paises da América Latina e Caribe
(GRULAC), cujo resultado foi a apresentacio de pro-
postas de modificagdo conjuntas, bem como apoio em
unissono das diversas delegacSes em prol de propostas
de consenso.

3. PROPRIEDADE INTELECTUAL

O tema da propriedade intelectual estd referido em
quatro passagens do texto do atual anteprojeto, passa-
gens essas acima referidas e a seguir relatadas.

Logo ao inicio, no artigo 2.1./, no quadro de exclu-
s6es do ambito de aplicagio, estdo registradas propostas
formuladas pela China e pelos Estados Unidos da Amé-
rica. A proposta da China visa a excluir quase comple-
tamente o tema da propriedade intelectual do ambito
de aplicagdo da convencido, removendo praticamente
todos os casos do sistema facilitado de circulacdo intet-
nacional de sentencas. A patrte que restaria no escopo
da convencio diz respeito as disputas contratuais, como
por exemplo, as relativas a um contrato que tenha por
objeto licen¢a de producio de objeto protegido por um
registro de propriedade intelectual. Nao estdo claras na
proposta as adaptagOes ao restante dos dispositivos an-
tes referidos, mas foram anunciadas oralmente em ple-
nario da segunda reunido da Comissio Hspecial, sem
muita elaboracio.

Por seu turno, a proposta americana ¢ no sentido
de manter no ambito de aplicacio da futura convenc¢io
somente os casos de copyright and related rights and registered
and unregistered trademarks, espécies juridicas para as quais
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o principio da territorialidade do direito de propriedade
intelectual ndo ¢é tdo marcante. As duas propostas nao
ganharam apoio intenso durante a segunda reunido, mas
estdo registradas devido a dificuldade de se alcancar um
texto que seja satisfatorio para todos e permita ultra-
passar os problemas identificados no curso das nego-
ciagoes. Considerando que o Estatuto da Conferéncia
da Haia prescreve decisdes por consenso, a completa
exclusdo do tema do ambito de aplicagao da futura con-
vengao pode ser um compromisso necessario entre as
partes.

Na opinido dos autores a exclusio do tema do am-
bito de aplicacao da futura convengio contraria os in-
teresses brasileiros, pois a valorizacdo dos direitos de
propriedade intelectual através da oportunidade de um
grande nimero de sentengas circular internacionalmen-
te corresponde a um anseio de eficacia desses direitos. A
protecdo patrimonial, respeitada a territorialidade como
se vera, configura estimulo ao desenvolvimento cientifi-
co e cultural, incentivando a produgido desses conteidos
através de remuneracio decorrente dos privilégios ou-
torgados. A crescente importancia do Brasil nessa seara
indica a oportunidade de se buscar a circulagio interna-
cional das sentencas brasileiras na matéria, e ordenar a
recep¢ao no Brasil das que provenham do estrangeiro,
efeito ja obtido pela grande abertura do atual sistema
nacional de homologac¢do de sentencas estrangeiras, da
competéncia do Superior Tribunal de Justica.

Seguindo a estrutura de apresentagdo do texto do
anteprojeto corrente, aparecem no artigo5.1, alineas £,
4, e m, certas bases indiretas de jurisdi¢do, ou seja, 0s
elementos de contato do caso com o Estado do Juizo de
origem, para que a sentenga possa circular internacio-
nalmente. O caput do artigo estabelece a permissio para
que a sentencga seja considerada como passivel de ser
reconhecida se presente um dos elementos elencados
nas hipéteses das alineas.

Nos dispositivos relativos a propriedade intelectual
sao tratados os casos de validade e de infracdo a direi-
tos ndo sujeitos a registro (alineas/ e 72), como o caso
paradigma do copyright, e também os casos de infracio a
direitos sujeitos a registro (alineak), como o paradigma
da patente. Nesses casos estd estabelecido como base
suficiente de jurisdi¢do o fato de o direito ser reconhe-
cido no Estado de origem da sentenca que se pretende
venha a circular; o principio da territorialidade informa
o conteudo dessas deliberacoes.

As trés hipoteses antes mencionadas sao comple-
mentadas pelo artigo 6.4, que estabelece uma restricao
severa a circulacdo de sentencas que tratem da valida-
de de registros de direitos de propriedade intelectual.
Novamente convém atentar para a declaragido do caput
para as hipoteses reguladas: “apesar do que consta no

b2

artigo5°..” e para a prescri¢ao restritiva indicando o
ponto de contato necessario com o Estado de registro,
sem o qual ndo sera reconhecida a decisdo estrangei-
ra. Ao revés do que estd no artigo 5.1, alineas £, /, e
m, em que o Estado-parte de destino da sentenca pode
recusar o reconhecimento e a execug¢do, nos termos do
artigo6.a o Estado-parte deve recusar reconhecimento e
execugdo se ndo provier a sentenga do Estado-parte em
que o direito de propriedade intelectual deveria ser ou-
torgado pelo registro, depdsito ou licenca; aqui também
o principio da territorialidade informa o conteudo da
deliberacao.

O Artigo 7 do anteprojeto expressa os fundamen-
tos que um Estado-parte da futura convengao podera
aplicar para ndo reconbecer ou ndo executar uma sentenca
estrangeira proferida por Juizo de outro Estado-parte.
No que interessa desse complexo dispositivo para o
tema da propriedade intelectual, a andlise da alineag (#he
Judgment ruled on an infringement of an intellectual property ri-
ght, applying to that right a law other than the law governing
that right), demonstra a existéncia de uma confusao entre
as técnicas de deliberar sobre conflitos de jurisdicao e
conflitos de leis no espago. A proposta corrente resulta
em autorizar a0 Estado-parte demandado a recusa de
reconhecimento ou execucdo de sentenga quando a lei
aplicada, nao a jurisdi¢do exercida, estiver em desacordo
com o principio da territorialidade.

Em uma traducao possivel do dispositivo, 1é-se que
a sentenga poderd ser recusada se a sentenca deliberar sobre a
violagao de um direito de propriedade intelectnal aplicando a esse
direito uma lei diversa da gue o constitui.

O principio da territorialidade ganha, pois, uma pro-
tecdo suplementar. Nio sé as bases indiretas de jurisdi-
¢do se limitam apenas ao fato de serem originadas do
Hstado-parte de registro ou sob cuja lei se constituiram
os direitos de propriedade intelectual, como também a
ndo observancia da identidade territorial da lei aplicada
esta posta como um elemento a permitir legitimamente
a recusa no contexto do regime simplificado de circula-
¢ao de sentencas estrangeiras.

O artigo 12 dispoe sobre uma exclusio objetiva e
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direta das sentencgas relacionadas com propriedade in-
telectual, removendo do sistema facilitado de circulacao
as que nao impoem obrigacdes de pagar quantia certa.
As non monetary judgments, ou seja, as sentengas que con-
ferem obrigacdes ao sucumbente diferentes da obriga-
¢do de pagar quantia certa revelam grandes dificuldades
de harmonizagao, pois a extensdao do poder jurisdicio-
nal em cada um dos paises é peculiar. Em muitos casos
ocorridos em outros estados estrangeiros, as obrigacoes
de fazer ou ndo fazer, ou mesmo as buscas e apreen-
sdes, ndo sio admitidas na extensao em que o sA0 NO
Brasil, por exemplo. Ademais, uma intervencao tao di-
reta sobre o comportamento das pessoas ou sobre bens
tangiveis causa receio de uma invasao maior da jurisdi-
¢ao estrangeira. Embora tais restricbes tenham evoluido
no texto do anteprojeto para revelar maior confianca
mutua, a importancia do tema da propriedade intelec-
tual eleva as restri¢oes protetivas ao ponto de somente
serem toleradas para plena circulacio as sentengas que
imponham obrigacio de pagar quantia certa.

Todos esses pontos estdo ainda em discussao, desta-
cados entre colchetes no texto do anteprojeto, e serdo
certamente reapresentados em novembro de 2017. A
circulacio de sentencas sobre propriedade intelectual
sera o grande tema de conteido material a ser discutido
durante a terceira reunido da Comissao Especial. Ha,
inclusive, previsao de reunido de especialistas na matéria
ao longo de 2017 somente para discutir esse assunto.

A forma como o tema vem sendo tratado no cut-
so das reunides da Comissao Especial revela intenc¢oes
protetivas por parte dos estados, marcadamente relacio-
nadas com a preservagao do principio de territorialidade
dos direitos de propriedade intelectual, muito embora
se vislumbre valor na circulacao facilitada dessas sen-
tencas. A experiéncia de litigancia internacional na area
de propriedade intelectual relatada durante as reunides
parece indicar um pequeno nimero de casos em que
haveria problemas na aplicagiao das regras de circulagao
projetadas. Percebe-se que muitos dos presentes se afer-
ram a essas dificuldades para obstar a consolidacao de
um texto contendo normas que cobririam boa parte das
hipéteses vislumbradas.

Base para compreensiao das propostas sobre pro-
priedade intelectual é observar que a futura conven¢io
nao tratara da difusio do poder de outorga dos direi-
tos de propriedade intelectual entre paises, tampouco
introduzira alguma forma de internacionalizacao desses

direitos. Toda a modelagem atual da regulamentacio
esta mantida, pois sobre ela ndo ha deliberagio. Esta
claramente preservado o principio da territorialidade,
que, alias, ¢ aplicado diretamente nos preceitos estabe-
lecidos com o fito unica e exclusivamente de autorizar
a circulagao de sentengas estrangeiras que outorguem
indenizacGes de natureza privada.

Por outro lado, a imunidade de Estado protege os 61-
gios publicos dos efeitos de sentencas estrangeiras, que
somente circulardo pelo sistema da futura convengao se
provenientes de Estados perante os quais os direitos de
propriedade intelectual foram reconhecidos por ato de
Estado, e respeitadas as limitagcoes de influéncia politica
correspondentes ao alcance da soberania jurisdicional
de cada Estado. O anteprojeto nao traz qualquer obje-
tivo de transnacionalidade dos direitos de propriedade
intelectual, e nio afeta o poder dos Estados de deliberar
sobre as condi¢des de outorga ou reconhecimento de
direitos de propriedade intelectual. Somente as conse-
quéncias do exercicio desses direitos, desde que chance-
ladas pela jurisdi¢ao do territorio sobre o qual o direito
foi reconhecido, ¢ que circulardo para outros Estados, e
contanto que tenham natureza de indenizagao.

Para entender as estruturas das disposi¢cdes sobre
propriedade intelectual no anteprojeto, deve-se ter
como pressuposto que elas estdo separadas em dois gé-
neros, conforme sejam os direitos sujeitos a registro (ou
depésito, licenca, ou qualquer outro tipo de ato de Esta-
do que represente outorga de direito), ou simplesmente
emerjam de determinados fatos que independem de al-
gum reconhecimento expresso pela autoridade compe-
tente no local de seu aparecimento. As diferencas entre
o direito material dos diversos Estados com relacio a
esse tema, nao se revelam no direito referente as paten-
tes, razoavelmente uniforme na comparagao dos diver-
sos ordenamentos juridicos, mas sim nas outras formas
de propriedade intelectual (marcas, desenhos indus-
triais, direitos de autor e copyright, obtengoes vegetais).

Tomada essa primeira segmentagao, uma outra que
com ela convive em mesmo nivel é a que distingue en-
tre discussoes sobre direitos de propriedade intelectual
quanto a sua validade (propriedade, titularidade, regulari-
dade de registro, dep6sito, outorga), e outras que buscam
proteger tais direitos contra violages, como nos casos de
pirataria de marcas, violagio de privilégio de patente,
de plagio, ou de questdes contratuais sobre propriedade
intelectual. A l6gica envolvida nessa segmentacio deriva
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da percepcao de que as discussoes sobre validade estao
intimamente ligadas ao reconhecimento por ato de Es-
tado, de império vale dizer, expresso em ato individuado
ou por previsao abstrata, caracterizando o exercicio de
poder soberano de Estado. Ja as discussdes sobre infra-
¢a0 ou violagdo tém uma natureza muito mais privada,
interpessoal. Esses s2o os caracteres que ensejam a di-
ferenca entre categorias, € consequentemente impactam
o acordo dos Estados sobre a futura circulacio de de-
cisoes judiciais.

Cotejando as duas categorias, que convivem em
mesmo nivel, obtém-se quatro situacdes, a saber:

Casol. Direito sujeito a registro; discussao sobre
validade (artigo 6.a)

Caso2. Direito sujeito a registro; discussao sobre
violagdo (artigo 5.1.&)
Caso3. Direito emergente do fato; discussao sobre

validade (artigo 5.1.))

Caso4. Direito emergente do fato; discussao sobre
violagao (artigo 5.1.7)

O artigo 6° cuida das bases exclusivas de jurisdi¢ao,
cujas regras se superpoem as do artigo 5°. Delibera so-
bre questdes que ¢é reservada a competéncia exclusiva
pelos Estados em geral, e sio os unicos preceitos que
estabelecem a obrigacdo dos membros da convencio de
recusar reconhecimento e execuc¢ao de qualquer senten-
ca que ndo atenda a regra de contato estabelecida, que
no tema da propriedade intelectual observa diretamen-
te a territorialidade. A leitura mais aprofundada desse
dispositivo revela que estd a traduzir, de forma nega-
tiva, uma harmonizagao das normas sobre jurisdigdo,
iniciando, pois, a uniformizagao das normas de jurisdi-
cio direta: os Estados que aderirem 2 futura convengao
concordardo que para os assuntos tratados no artigo 6°
as unicas bases jurisdicionais aceitaveis sao aquelas ali
declaradas.

Aplicando as categorias acima descritas as regras dos
respectivos dispositivos do anteprojeto, teremos o se-
guinte:

Casol. Registro+validade (art.6.2) - somente

circula a sentenca proveniente do Estado de
registro;

Caso2. Registro+infragido (art.5.1.£) - somente
circula a sentenca proveniente do Estado de
registro;

Caso3. Fato+validade (art.5.1.)) - somente circula
a sentenca proveniente do Estado sob cuja lei o
direito se constitui (is governed by the law of the State

of origin);

Caso4. Fato+infragdo (art.5.1.7) - somente circula
a sentenca proveniente do Estado sob cuja lei o
direito se constitui (is governed by the law of the State

of origin);

Como se pode ver, em todos os casos o principio da
territorialidade estd claramente respeitado. Nao se cons-
titul um sistema de jurisdi¢do universal sobre direitos de
propriedade intelectual ou de transnacionalidade de di-
reitos dessa natureza independentes da tutela do Estado
que os reconheceu.

Ao contrario, para que um beneficiario do sistema
de protecao intelectual conferido por um Estado possa
se valer do sistema facilitado de circulacao de sentencas
sobre direitos de propriedade intelectual, serd necessa-
rio que tenha obtido seu provimento de acordo com
o principio da territorialidade. Especificamente quanto
ao Casol, acima referido, a valorizacio do principio da
territorialidade é ainda maior, pois estabelece a obriga-
¢do dos Estados-parte da futura convencao de recusar as
sentencas que ndo tenham sido proferidas em confor-
midade com dito principio.

Ainda dentro das hipdteses em discussao, é impor-
tante ressaltar que a controvérsia evidenciada nas nego-
ciagdes s6 ¢ relevante quando se pretende a circulagio
de uma sentenca oriunda de um pafs em que um deter-
minado direito de propriedade intelectual nao depende
de registro para um pais em que o registro ¢ necessario.
Isso porque a circulagio de uma sentenca de pais no
qual o direito em questdo nio esta sujeito a registro para
outro de sistema similar, ou mesmo a decisio oriunda
de um pais em que o dito direito necessita ser registrado
para outro onde o registro também ¢ necessario, nao
causam problema de aplicacio da regra da convengio, e
respeitam integralmente o principio da territorialidade.

4. TEMAS QUE MERECEM A ATENCAO DO BRASIL

Esta claro o interesse do Brasil em engajar-se na
futura convencio, pois as sentencas brasileiras histoti-
camente encontram resisténcia para reconhecimento e
execucao no exterior, em funcio das regras de controle
indireto de jurisdicdo presentes na legislacdo interna de
diversos Estados (semelhantes as dos artigos 5% e 6° do
anteprojeto). No fluxo reverso, o atual sistema brasileiro
de reconhecimento e execucdo de sentencas estrangei-
ras, consubstanciado nas regras dos artigos 960 a 965 do
Cédigo de Processo Civil de 2015, permite a homolo-
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gacido da sentencga estrangeira sem investigar os elemen-
tos de contato que vincularam o caso com a jurisdigao
estrangeira’. De ressaltar, como ja dito na Cronica de
2016 e no inicio desta, que o Brasil participou ativamen-
te do Projeto de Sentencas Estrangeiras da Conferéncia
da Haia, desde a etapa dos Grupos de Trabalho e de
Especialistas, as duas reunides da Comissao Especial.
Continua, ainda, a se preparar ativamente para a terceira
reunido e subsequente Conferéncia Diplomatica.

No que diz respeito a temas especificos, dois mere-
ceram a atenc¢ao do pafs: a prote¢ao do consumidor e a
propriedade intelectual.

No que diz respeito ao primeiro, sobre a profecdo
ao consumidor, tema que o Brasil tentou influenciar nas
primeira e segunda reunides, ¢ preciso ressaltar que a
discussao ja saiu da pauta. A definicdo adotada no ante-
projeto (artigo 5.2: /... Ja natural person acting primarily for
personal, family or housebold purposes (a consumer) in matters
relating to a consumer contract|...]) ainda que mais restti-
tiva do que a do direito brasileiro, atende os interesses
nacionais ¢ dos demais Estados negociadores, pois no
momento nada ha a facilitar a circulacio internacional
de sentencas a favor do consumidor (que circulardo se-
gundo as regras gerais do artigo5.1). Em contraparti-
da, aquelas decisdes contrarias ao consumidor somente
circulardo se produzidas em seu Estado de residéncia
habitual ou em algum outro Estado a que tenha se sub-
metido de forma expressa.

Com relagio ao segundo tema, sobre a composi¢ao
dos dispositivos relevantes para os direitos de propriedade
intelectnal contemplados no anteprojeto ainda em col-
chetes, pode-se dizer que os interesses brasileiros pare-
cem adequadamente protegidos. A convengdo favorece
diretamente a possibilidade de circulacao de sentengas
brasileiras sobre o tema para outros paises para o fim
de execucao de obrigacdes de pagar quantia certa, o que
valoriza e qualifica a jurisdi¢do brasileira. Isso permitira
que a jurisdicdo brasileira venha a ser utilizada como
uma opg¢ao para os interessados em obter um resultado
pratico, ou seja, uma decisao brasileira tera sua execu¢iao

5 Veja-se que de acordo com o inciso I do artigo963 do CPC2015,
o requisito ¢ de que “a decisdo tenha sido proferida por autoridade
competente”. A jurisprudéncia consolidada do ST] entende que esse
conceito deve ser definido pela autoridade prolatora. A impossibi-
lidade de homologagiao se dd somente quando se trata de hipotese
de competéncia exclusiva da autoridade brasileira, nas trés situacoes
do artigo 23 do CPC de 2015 (correspondente ao artigo 89 do CPC
de 1973).

em outro pais facilitada.

A intenc¢ao de determinados paises presentes na ne-
gociacio de incluir algum dispositivo preservando gene-
ricamente sua jurisdi¢do exclusiva os estd conduzindo a
considerar a questdo fechada a novos desdobramentos,
pelo menos no ambito da Comissao Especial. Embora
haja interesse da Russia em contar com o apoio do Bra-
sil para novas propostas nesse sentido, a perspectiva de
sucesso da iniciativa é exigua, tendo em conta a posi¢ao
ja externada pelos demais paises e a necessidade de que
o texto final seja resultado do consenso dos presentes.

5. CONSIDERACOES FINAIS

Nestes comentarios aos resultados da segunda reu-
nido da Comissdo Especial, e com vistas a preparagio
para a terceira reunido de novembro de 2017, é preciso
repetir como um mantra os dois objetivos primordiais
que devem constar da futura Convengio, elencados pela
Conferéncia da Haia em seu comunicado sobre o traba-
lho realizado:

a) melhorar o acesso pratico a justica, através do
reconhecimento e execugdo de sentengas (o que é

relevante para o objetivo n°16 das Nagoes Unidas
para o Desenvolvimento Sustentivel®); e

b) facilitar o comércio e o investimento e contribuir
para o crescimento econémico, através do aumento
da seguranca juridica e da reducido dos custos e
incertezas associados com transagdes e com a
resolucio de litigios transfronteiricos.

E certo que a futura convengio serviri para promo-
ver a circulagdo de decisGes judiciais, sob determinadas
garantias adequadas, reduzindo a necessidade de duplica-
¢ao de processos em dois ou mais Estados Contratantes.
Como consequéncia, o aumento da previsibilidade de
execucdo de decisOes judiciais estrangeiras, hoje inexis-
tente pela auséncia de normas uniformes internacionais,
diminuira os custos e prazos para o reconhecimento e
execucdo de sentencas estrangeiras, tornando-os mais
adequados a padronizacio das praticas de comércio inter-
nacional. Pessoas fisicas e juridicas fardo escolhas melhor
informadas sobre o local da demanda (o foro), e terdo
clareza sobre ser possivel a futura execucio da decisio.

6 Guoal 16 - Promote peaceful and inclusive societies for sustainable develgp-
ment, provide access to justice for all and build effective, accountable and inclu-
sive institutions at all levels. Disponivel em: https://sustainabledevelop-
ment.un.org/sdgl6, acesso em: 22jul.2016.

de Direito Internacional Privado. Revista de Direito Internacional, Brasilia, v. 14, n. 2, 2017

Onicas

ARAUJO, Nadia de; NARDI, Marcelo De; RIBEIRO, Gustavo; POLIDO, Fabricio; LOPES, Inez. Cr

O b 8-34

—_


https://sustainabledevelopment.un.org/sdg16
https://sustainabledevelopment.un.org/sdg16

A versdo produzida na segunda reunido indica que as
pontes construidas entre os diversos paises para chegar
ao projeto em discussio estdo cada dia mais solidas, e o
desejo de cooperagiao comega a dar resultados.

Do ponto de vista da atuacdo do Brasil durante as
negociacOes, merece destaque a articulagdo com os
paises da América Latina e Caribe (através do grupo
chamado de GRULAC), que permitiu a formulacdo de
propostas conjuntas. O apoio muatuo desses diversos
paises presentes na reunifio, assegura maior sucesso de
mudangas no texto, se comparado as tentativas isoladas.
As demais delegacdes passaram a recorrer a brasileira
para buscar apoio a propostas, esclarecer duvidas e tes-
tar novas possibilidades de negociacio.

O trabalho prosseguird nos proximos meses em pre-
paragio para a terceira reunido da Comissio Hspecial,
em novembro de 2017, com a elaboracao de notas téc-
nicas e reunides de difusdo de conhecimento, sondagem
dos interesses de varios grupos no Brasil, e negociacdes
preparatérias a reuniao, tudo sob a supervisio do Mi-
nistério das Relagdes Exteriores e outros 6rgaos gover-
namentais envolvidos. A expectativa é de finalizagao de
um texto completo de convencido, com alto indice de
apoio dos membros da Conferéncia da Haia, a ser leva-
da para a Conferéncia Diplomatica, provavelmente ao
final de 2018, que chancelara, afinal, a nova convengao
sobre sentencas estrangeiras.

Cronica 2: O Direito
Transnacional e os episddios das
carnes

Gustavo Ferreira Ribeiro

1. INTRODUCAO

Deflagrada em marco de 2017, a operacdo carne
fraca ocupou amplamente os noticiarios. Nas analises
empreendidas, trés enfoques predominaram. Primei-
ramente, 0s aspectos penais da opera¢do, como cot-
rupcao, crimes praticados por funcionarios publicos e
crimes contra o consumidotr. Afinal, as acusa¢oes envol-
viam formacao de organiza¢ao criminosa, liberalizacao
de comercializacio de carnes sem a devida fiscalizacao

sanitaria, mistura do produto com papelao, entre outras.
Em segundo lugar, sendo a carne, bovina e de frango,
itens relevantes na pauta de exportacdao brasileira, as
“suspensoes comerciais” aplicadas ao caso mereceram
analises sob a Otica das relaches internacionais. Isso
porque autoridades sanitirias estrangeiras anunciavam
desde pedidos oficiais de informagdes (ex. Israel) até
a suspensao total das importacdes (ex. México, Catar e
Argélia). Por fim, e ligado ao enfoque anterior, a capaci-
dade de gestao da crise (ou ndo) por parte do Governo
brasileiro foi posta em xeque na esfera politica.

Somando ao episodio, mais recentemente, no perio-
do em que esta cronica estava sendo finalizada, novas
barreiras comerciais foram impostas a carne brasileira.
Dessa vez, sobre a carne fresca, i natura. Alegava-se a
existéncia de supostos riscos relacionados a vacinagiao
do gado contra a febre aftosa. O procedimento de va-
cinagdo gerava, segue O argumento, abcessos nos ani-
mais, afetando a qualidade da carne e, por fim, a sadde
humana.

Em um e outro caso (carne fraca ou aftosa), assiste-
-se a0 périplo das delegacGes brasileiras, associacoes e
empresarios junto a governos estrangeiros, importado-
res ¢ organizac¢des internacionais a fim de se manter o
fluxo comercial ja estabelecido. A agenda tem como fim
demonstrar um sistema robusto de controle ¢ os baixos
riscos do produto brasileiro, mantendo os mercados em
operagao.

Nesse contexto, pouca aten¢ao foi direcionada a me-
todologia juridica para a analise das situag¢oes descritas.
O conceito de direito transnacional, propoe-se nessa cro-
nica, pode ser util para compreendé-las e demonstrar a
incompletude de visdes puramente publicistas ou priva-
tistas do direito internacional.

O termo direito transnacional, canhado por Phillip Jes-
sup, em 1956, reconhece a dificuldade de se encontrar
uma expressio apropriada para a analise de problemas
internacionais que irradiam efeitos de forma difusa na
comunidade internacional. Serve como critica a separa-
cio classica do direito internacional entre publico e pri-
vado (e também entre direito internacional e interno),
muito utilizada na compartimentalizagdo da disciplina
nas proprias universidades e entre seus praticantes. Para
Jessup, o direito transnacional “incluiria todo direito que
regula acdes e eventos que transcendem as fronteiras
nacionais. Tanto o direito internacional piblico como
privado sdo incluidos, assim como outras regras que
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ndo totalmente se ajustam a essas categorias padroes™”.

Ainda que pesem criticas acerca dessa definicio,
para efeitos desta cronica, extrairemos elementos que
encontram suporte na proposta de Jessup e em elabo-
racdo doutrindria superveniente®. Isto é, o direito trans-
nacional reflete a pluralidade de atores na produg¢io
normativa aplicavel a fatos internacionais, evidenciando
a auséncia de delineamentos exatos entre o direito inter-
nacional publico e privado.

Portanto, esta cronica retoma o transnacionalismo
do direito como aporte metodoldgico para analise dos
episddios carnes. Neles, a conexao internacional é 6bvia,
ha multiplicidade de atores e, potencialmente, de #or-
mas (estatals e ndo-estatais) aplicaveis, interpolando-se
ordens internacionais publicas e privadas.

Para fins expositivos, a analise é dividi-
da, inicialmente, em um modelo mais tradicional.
Embora o corte possa parecer paradoxal frente a
metodologia proposta, ao a utilizarmos, expoe-se
justamente sua fragilidade.

2. TRANSNACIONALISMO E DIREITO
INTERNACIONAL PUBLICO

Procuraremos ressaltar, nesta se¢io, os aspectos dos
episodios das carnes que guardam maior relagio com
hipéteses de incidéncia, ou enunciados descritivos, pet-
tencentes ao direito internacional publico.

A possibilidade de governos adotarem suspensoes
de importacido com base em medidas sanitarias visan-
do a protecio de seus nacionais e residentes decorre do
proprio exercicio da soberania estatal. As regras de co-
mércio internacional refletem naturalmente essa prer-
rogativa.

Se pensarmos no multilateralismo comercial pés-
-Guerra, ja no General Agreement on Tariffs and Trade de

7 JESSUP, Phillip C. Transnational law. New Haven: Yale Univer-
sity Press, 19506, p. 2. Vejam-se as denominadas “Storr lectures” le-
cionadas por Jessup na Yale Law School.

8  Entre os diversos autores que se dedicaram ao tema, veja-se
KOH e seu processualismo transnacional (KOH, Harold. Transna-
tional legal process. Nebraska Law Review, v. 75, n. 1, p. 181-207, jan.
1996); igualmente, a recente pesquisa de Halliday e Shaffer acerca de
ordens transnacionais (HALLIDAY, Terence; SHAFFER, Gregory.
Transnational legal orders. Cambridge: Cambridge University Press,
2015).

1947 (GATT-1947), a aplicacdo de medidas comerciais
a fim de se garantir a protecdo da saude e da vida das
pessoas e dos animais e a preservacdo dos vegetais es-
tava prevista como exceddo geral em seu artigo XX(b). A
utilizacao da medida era — ¢ ainda é — condicionada ao
requisito de nao se constituir a prépria medida um meio
de discriminacdo arbitraria ou injustificada.

Niao diferentemente, no ambito da Organizacao
Mundial do Comércio (OMC), o recurso ao artigo
XX(b), com a mesma redacio dada ao atual GATT-
1994, permite acomodar o uso de medidas governa-
mentais com esses fins, havendo farta jurisprudéncia da
OMC sobre o tema. A excecdo geral, entretanto, é lida
com dispositivos mais especificos aplicados a determi-
nadas areas do comércio internacional, como o Acordo
sobre Medidas Sanitarias e Fitossanitarias (SPS). O ulti-
mo traz o arcabougo multilateral de regras para orientar
a elaboracao, adoc¢do e aplicagdo de medidas sanitarias e
fitossanitarias’ pelos Membros da OMC, reduzindo ao
minimo seus efeitos negativos sobre o comércio.

O SPS segue a férmula geral do GATT-1994. Per-
mitem-se excecdes a0 livre comércio - consubstanciadas
em suspensoes, embargos ou medidas de restricdo co-
mercial - quando houver necessidade de proteger a vida
e a saude das pessoas, dos animais ou preservar vege-
tais. Tais medidas nio devem, entretanto, constituir um
meio de discriminacdo arbitratio ou em uma restricao
encoberta ao comércio internacional.

Adicionalmente, face ao tipo de regulacio coberta
pelo SPS — medidas sanitarias e fitossanitarias - requer-
-se que estas sejam aplicadas na medida do necessario
a protecdo almejada e se baseiem em principios e evi-
déncias cientificas, ndo devendo ser mantidas sem que
exista um minimo de evidéncias'.

Em se tratando de um caso de urgéncia visando a
protecdo a populacdo, mecanismos comumente utiliza-
dos para prover transparéncia e intercimbio de infor-
macio entre os Membros da OMC, como notificacdes,
sao, além disso, relativizados; ndo haveria, por decot-
réncia légica, a obrigacdo da publicagdo da medida co-

9 Como uma hipétese potencialmente relacionado a carne, seriam
medidas dessa natureza aquelas destinadas a “proteger, no territério
do Membro, a vida ou a saide humana ou animal, dos riscos result-
antes da presenca de aditivos, contaminantes, toxinas ou organismos
patogénicos em alimentos, bebidas ou racio animal.” ORGANI-
ZACAO MUNDIAL DO COMERCIO. Acordo sobre as Medidas
Sanitarias e Fitossanitarias (SPS). ANEXO A, art. 1(b).

10 SPS, art. 2.1 ¢ 2.2.
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mercial com antecedéncia, muito menos prazos para
comentarios para outros Membros, o que ocorretia em
condicoes que nio envolvam crises.!' Na anormalidade,
primeiramente, protege-se. Posteriormente, os demais
Membros afetados pelas medidas poderdo solicitar es-
clarecimentos sobre a legalidade e razoabilidade das me-
didas adotadas. As normas e a jurisprudéncia da OMC
prestam deferéncia, assim, a situagdes de urgéncia, bem
como aos critérios para distinguir quando, sob a justi-
ficativa de se promover a saude, encobrem-se medidas
puramente protecionistas.

Nessa seara, existem mecanismos préprios de con-
sultas e, eventualmente, solugao de controvérsias (pai-
néis e Orgéo de Apelacio da OMC) que, certamente,
se fundam em regras de direito internacional publico e
cujas decisdes possuem efeito “estatocéntricos” diretos.

Por que insistir, entao, pelo direito transnacional como
uma op¢ao metodologica mais adequada para a analise
do casor Vislumbramos pelo menos dois argumentos.

No que toca os atores envolvidos, os Membros da
OMC sdo meta ou proto dententores dos direitos discutidos
(como reclamante ou reclamado). Assumem a prote¢ao
diplomatica dos afetados de acordo com sua conve-
niéncia, mas também como funcdo direta do interesse
comercial envolvido. Afinal, nio sio os Membros da
OMC os exportadores ou importadores de carne, mas
empresas que geram impostos, empregam e financiam
campanhas. Na mesma linha, do ponto de vista dos pro-
cedimentos de consultas ou contenciosos, embora se-
jam os Membros a possuit capacidade postulatiria no OSC
da OMC, sao igualmente conhecidos os arranjos feitos
por associacOes empresariais, industrias e escritérios de
advocacia no auxilio da defesa estatal.

Ja em relagdo a normativa aplicavel, poder-se-ia ima-
ginar que as mengdes'? do Entendimento de Solucio
de Controvérsias da OMC a preservacao dos “direitos
¢ obrigacdes dos Membros” dos “acordos abrangi-
dos”

interpretaciao do direito internacional publicos” isolam

em conformidade com ‘“as normas correntes de

o OSC da OMC da incidéncia de produgiao normativa
nao-estatal. A percepcio se refor¢a quando se tem em
mente o incentivo dados aos Membros de adotarem, no

11 SPS, Anexo B, para. 2; para 6.

12 ORGANIZAGCAO MUNDIAL DO COMERCIO. Acordo
geral sobre tarifas e comércio: anexo 2: entendimento relativo as
normas e procedimentos sobre solucio de controvérsias (ESC), arts.
2e3.

campo do SPS, padroes internacionais de certas organi-
zagdes de referéncia (em especial, o Codex Alimentarins,
a Organizacao Mundial da Saide Animal e a Conven-
¢do Internacional de Protecao Vegetal). A referéncia aos
padrées internacionais serve como forma de harmoni-
za¢do de medidas e como presunc¢io de que, uma vez
baseados nesses padrdes, sao essas medidas necessarias
a protec¢do da vida ou da saude humana, animal e vege-
tal. Sdo assim consideradas compativeis com os acordos
abrangidos até que se prove o contririo, impondo um
onus de prova elevado a parte reclamante.”

Porém, devemos observar a proliferacao dos ditos
“padroes privados” nas cadeias de producao global de
alimentos. Tratam-se de padroes que emergem da dina-
mica empresarial, integracdo de cadeias produtivas e da
demanda de consumidores frente a produtores em mer-
cados mais sofisticados. Afetando atacadistas, produto-
res, importadores, exportadores, para que se ilustre, es-
ses padroes podem vir acompanhados de certificagbes
de natureza privada e impSem requisitos de qualidade e
seguranca sobre alimentos. A ndo conformidade a esses
padrbes geram efeitos na esfera contratual privada, po-
dendo gerar quebra de contrato. Ao mesmo tempo, vem
de encontro a uma questio ainda em aberto na OMC: o
alcance do SPS sobre os padroes privados.

Embora os episédios das carnes nao derivem dire-
tamente de uma medida oriunda de um padrio priva-
do, mas que pode emergir a qualquer momento, segu-
ramente esse é um tema no qual o liame entre direito
internacional publico e normativa nao-estatal vem de
encontro.

3. TRANSNACIONALISMO E DIREITO
INTERNACIONAL PRIVADO

A adogio de suspensdes de importagio possui efei-
tos na relacdo contratual privada; isto €, os negbcios
juridicos — contratos de compra e venda internacional -
realizados entre as empresas brasileiras exportadoras de
carne e importadores mundo afora sofrerdo impactos.
Nesta se¢ao, de forma andloga a anterior, evidenciare-
mos a relacdo dos episodios carnes com o direito inter-
nacional privado. Ato continuo, exporemos a analoga
deficiéncia da visdo eminentemente privatista acerca

13 SPS, arts. 3.1 e 3.2.
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dos episédios, se ja nao resta clara.

E comum, na compra e venda internacional de me-
cadorias, que as partes contratantes incorporam em seus
instrumentos os conhecidos Incoterms - elaborados pela
Camara de Comércio Internacional (CCI), em 1936, e
cuja tltima versao ¢ de 2010. A CCI ndo ¢, em absoluto, e
como se sabe, uma organizacao internacional. Trata-se de
uma entidade privada referida como uma das principais
expressoes da nova lex mercatoria (conjunto de normas e
foros para solucdo de controvérsias, de natureza priva-
da). Tais normas desempenham fun¢io de uniformiza-
¢do, uma das técnicas do direito internacional privado, de
clausulas contratuais. Quando utilizadas, visam estabele-
cer direitos e obrigacSes que, definidos e especificados
nos proprios Incoterms, descolam-se dos ordenamentos
domésticos nas quais os atores privados se situam ou se
conectam. Os procedimentos de criacdo e revisao das
clausulas da CCI, legitimando seu uso na comunidade
empresarial, envolvem comités nacionais compostos por
empresas, escritorios de advocacia, associagOes e camaras
de comércio — todos de natureza privada.

Na exportacdo da carne brasileira, por exemplo, bas-
tante comum ¢ a utilizacio de contratos contendo os
Incoterms Free on Board (FOB) e Cost and Freigth (CER).
No primeiro caso, o vendedor (frigorifico brasileiro) en-
cerra suas obrigacdes e suas responsabilidades quando
a mercadoria ¢ entregue a bordo do navio no porto de
embarque. No segundo caso, além dessa obrigacio, o
vendedor contrata e paga frete e custos necessarios para
levar a mercadoria até o porto de destino combinado.
Em comum, e de importancia, nos dois casos, os ris-
cos de perda ou danos a carga sao transferidos ao im-
portador. Assim, as responsabilidades e os riscos entre
vendedores e compradores sao definidos a prioti pelos
Incoterms de forma independente do ordenamento es-
tatal de origem e de destino do produto; por exemplo,
das regras de cada Codigo Civil, ou de seu analogo, em
cada jurisdig¢ao.

Estes contratos, em sua imensa maioria, contém
ainda mencdes a hipéteses de for¢a maior ou fato do
principe que podem estar relacionadas aos embargos a
carne. Caso o contrato tenha seguido a redagdo propos-
ta pela CCI, que também oferece um modelo de reda-
¢do de forca maior que pode ser utilizado por simples
remissao a ela, entende-se que quando uma parte des-
cumpre suas obriga¢des por um motivo razoavelmente
fora de seu controle e imprevisto, ela resta exonerada, li-

berada de suas obrigacdes. A CCI indica, inclusive, uma
listagem exemplificativa de eventos que incluem guerra,
terrorismo e os denominados “atos governamentais”
(ou “fatos do principe”, do direito administrativo), que
poderiam acomodar os episodios relativos as medidas
sanitarias de suspensiao comercial.

Se estamos diante entdo de questSes privadas com
ponto de conexao internacional, retomamos a pergun-
ta: por que se insistir pelo direito transnacional como
uma op¢ao metodoldgica mais adequada para a anilise
do caso? Vislumbramos, outrossim, pelo menos dois
argumentos, além da relacio estado e atores privados ja
abordada na se¢ao antetiof.

Primeiramente, a percep¢iao de que a produgdo da
nova lex mercatoria emana apenas de entes privados me-
rece ressalvas. Essa producio é difusa e toma curso em
organizagdes internacionais, como o Instituto Interna-
cional para a Unificacao do Direito Privado (Unidroit).
A origem da organizacido (1926) se situa no classico
sistema intergovernamental, entao sob os auspicios da
Sociedade das Nacgdes, contando, atualmente, com 63
sujeitos tidos como tradicionais no ditreito internacio-
nal publico: estados. E similarmente a CCI, a Unidroit
oferece instrumentos, sob a forma de principios gerais,
aplicaveis aos contratos comerciais internacionais. Nao
¢ incomum que um mesmo contrato faga referéncia aos

Incoterms da CCI e aos principios do Unidroit'.

No que concerne o direito aplicavel a um determi-
nado contrato nos episddios das carnes, quanto a res-
ponsabilizacio contratual e incidéncia de forca maior,
tudo dependera, inicialmente, da opgao das partes em
negociar ou litigar. Se se opta pela tltima, deve-se pro-
ceder a apreciagdo caso-a-caso dos fatos, das inameras
combinacSes de clausulas nos contratos, bem como o
subsistema de direito aplicavel no foro competente (es-
tatal ou arbitral).

O que se quer chamar atenc¢do aqui é de que a visdo
estritamente privatista faz jus a ponderacGes. Mesmo
que as normas nao-estatais utilizadas tenham emana-

14 Nao nos referimos a0 modelo da Uncitral por se tratar de um
modelo de produ¢ao normativa mais préximo a um modelo publico,
pela elaboragao de tratados, por exemplo, da CISG. Veja-se BRAS-
1L. Decreto n. 8.327, 16 de outubro de 2014. Promulga a Convengio das
Nagoes Unidas sobre Contratos de Compra e Venda Internacional
de Mercadorias - Uncitral, firmada pela Republica Federativa do
Brasil, em Viena, em 11 de abril de 1980. Disponivel em: <http://
www.planalto.gov.br/ccivil_03/_At02011-2014/2014/Decreto/
D8327.htm>. Acesso em: 01 junho 2017.
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do de processos privados, como uma forma de melhor
coordenacdo entre agentes econdmicos, poderd ser
necessario que sejam transpostas a comunidades for-
mais'®. F o caso por exemplo, das partes terem esco-
lhido um foro estatal para a eventual solucdo do litigio
contratual. Imaginemos, nesse caso, que as partes fize-
ram amplo uso da autonomia de vontade na redacio do
contrato e optaram pelo uso de Incoterms e principios
do Unidroit como seus elementos. Efetivamente, o foro

concernente s6 dara deferéncial®

a autonomia e a pro-
pria lex mercatoria casos sejam esses elementos reconhe-
cidos como fontes de direito naquele foro sob alguma
categoria (ex. principios, costumes etc.). E mesmo se
pensarmos que o litigio tenha sido levado a arbitragem
internacional, mecanismo alternativo que da ampla de-
feréncia a autonomia da vontade, como se supoe, nao
se pode descartar a eventual objecio da parte vencida
ao cumprimento da sentenca arbitral. Nessa ultima hi-
potese, caso seja necessario, a coercitividade da decisao,
ou a forca executiva da sentenca arbitral, demandari a
atuacao do tradicional ator - estado — que, de acordo
com as particularidades de seu sistema juridico e con-
vencoes ratificadas sobre o tema, podera reconhecer ou
nao aquela decisio.

4., CONSIDERAGOES FINAIS

O termo transnacionalismo comporta suas proprias
dificuldades. Tornando-se amplo demais, qualquer si-
tuagao se torna apta a ser por ele estudada, caracterizan-
do como um modelo nio falseavel.

Porém, se entendermos que a utilizagao do transna-
cionalismo serve para revelar a insuficiéncia da divisao
metodolégica do direito internacional entre publico e
privado, emerge sua utilidade. Expde-se a partir daf as
incoeréncias de visdes maniquefstas do direito interna-
cional em dois ramos. Visualiza-se a pluralidade norma-
tiva aplicavel aos problemas internacionais, cujo ema-
nagdo deixou de ser, a muito, monopodlio estatal. Ainda,

15 Processo descrito por Levit em duas fases: o da produgao nor-
mativa privada (“bottom-up”) e como a transposicao a comunidade
formal (“to embedded in national law”). Veja-se: LEVIT, Janet Ko-
ven. Bottom-up International Lawmaking: Reflections on the New
Haven School of International Law. Yale Journal of International 1.an,
v. 32,2007. p. 393-420.

16 O que parece ser uma expectativa legitima, mas ndo necessari-
amente o é.

de relevancia para esta cronica, apontam-se 0s pontos
comunicantes entre 0s ramos.

Os episodios das carnes nos pareceram propicios ao
exercicio proposto. A analise de suspensdes comerciais
sob a odtica inteiramente publica, de um acordo inter-
nacional (SPS da OMC) e o OSC da OMC, mascara a
multiplicidade dos atores envolvidos, bem como a com-
plexidade do direito aplicavel. Basta consideramos os
padrées privados do comércio (embora os episodios da
carne, como se disse, ndo tenham derivado desta dltima
problematica - mas poderiam) como um desafio presen-
te no sistema.

Igualmente, a visdo privatista dissimula a complexa
formagao da “produgao privada” do direito, como nos
casos das clausulas e principios oferecidos pela CCI e
Unidroit. Além disso, ndo podemos olvidar do papel do
estado como detentor do monopdlio coercitivo, caso
necessite ser acionado, e seus proprios filtros interpre-
tativos e categdricos ao transpor a producio de normas
privada as comunidades formais.

Evidenciam-se assim, sendo os ganhos do transna-
cionalismo para a andlise do problema, a incompletude
de uma divisio rigida entre o direito internacional pu-
blico e privado.

Il. Decisoes

Cronica 3: Airresistivel forca da
ordem publica e a homologacao
de sentencas estrangeiras pelo
STJ

Fabricio Bertini Pasquot Polido

1. INTRODUCAO

Duas recentes decisoes do Superior Tribunal de Jus-
tica em a¢oes de homologacao de sentencas revelam as
distintas percepgdes sobre a fungdo e alcance dos regi-
mes de reconhecimento e execugao de decisOes judiciais
e arbitrais estrangeiras no Brasil e os limites estabeleci-
dos pela ordem publica. Até aqui nada de novo em um
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tema absolutamente classico do Direito Internacional
Privado. Nos casos Abengoa/ Dedini Agro " e Usinas Ita-
marat?'®, o ST] foi confrontado com a necessidade de
examinar mais profundamente aspectos centrais que
envolvem os mecanismos de reconhecimento e execu-
¢ao de sentencas no direito brasileiro.

Se o principio da ordem publica foi a protagonis-
ta dessa vez, é certo que sua forca irresistivel marcou
presenca no controle jurisdicional promovido pelo ST|
sobre as sentengas levadas a homologacao. Ainda que
chegando a resultados distintos, mas nao menos signi-
ficativos, o ST| demarcou sua posi¢do como 6rgao que
nao pode ser confundido com, ou reduzido a, instincia
meramente cartorial no regime de reconhecimento e
execucao de sentencas. Nesse breve ensaio, discuto os
desdobramentos dos casos para o direito internacional
privado e questoes de sua vertente processual em agoes
de homologacio de sentencas estrangeiras.

2. O caso ‘ABENGOA/DEeDINI AGRO’

O litigio no caso Abengoa concentra-se nas reclama-
¢Oes apresentadas por empresas do grupo controlado
pela Asa Bioenergy Holding A.G., constituida e existen-
te segundo as leis da Suica (“Asa Bioenergy A.G.), contra
Adriano Giannetti Dedini Ometto e Adriano Ometto
Agticola Ltda., em virtude do alegado inadimplemento
de contrato de venda e compra de quotas sociais cele-
brado entre as partes, pelo qual a parte brasileira deve-
ria transferir o controle do Grupo Denini Agro para a
Abengoa. Vale destacar que o Grupo Dedini Agro re-
presenta um dos maiores conglomerados do segmento
sucroalcooleiro no Brasil, tendo as partes estabelecido
o preco de aquisi¢do do controle em aproximadamen-
te US$ 297 milhoes. Com a conclusido da operagio, a
adquirente Abengoa assumiria uma divida de US$ 387
milhGes do grupo brasileiro.

Depois de firmado o contrato base, a Asa Bioener-
gy A.G. suscitou inumeros questionamentos sobre vio-

17 STJ, Abengoa e outros vs. Adriano Ometto e Adriano Ometto Agri-
cola Itda., Sentenga Estrangeira Contestada n® 9.412, Rel. Min. Felix
Fischer, acérdio de 19 de abril de 2017, in DJE de 30 de maio de
2017.p.1-89.

18 STJ, Merrill Lynch Capital Services Inc. vs. Usinas ltamarati S.A,
Sentenca Estrangeira Contestada n° 12.143, Corte Especial,
Rel. Min. Raul Araujo, acérdao de 29 de marco de 2017, in DJE
19/04/2017, p.1-40.

lagao de deveres de informagio pela parte brasileira, em
particular a alegada manipulagio de dados relevantes
para precificagdo e determinagao dos riscos do negécio
ainda na fase de auditoria (‘due diligence’) e inadimple-
mento das garantias contratuais estabelecidas. Segundo
o acérdio em comento, o Grupo Dedini Agro teria
afirmado “possuir capacidade para moer cerca de 7,1
milhGes de toneladas de cana por ano-safra, com valor
médio de US$ 100,00 por tonelada. Tais informagoes,
sopesadas na fixacdo do preco total da operacio, nao se
confirmaram, constatando-se déficit na capacidade de
moer de 1 milhao de toneladas, o que levou ao pedido
indenizat6rio”.

Como resultado, a requerente na acdo homologa-
toria havia instaurado dois procedimentos arbitrais se-
gundo as regras da Corte Internacional de Arbitragem
da Camara de Comércio Internacional (CCI), em Nova
lorque, EUA, nos termos da clausula compromissoria
existente no contrato de venda e compra'. De acordo
com as decisOes arbitrais proferidas, a parte brasileira
foi condenada ao pagamento de indenizacdo no valor
de R$ 389.214.361,18. Entre as questdes mais relevan-
tes, ainda no curso do contencioso arbitral nos Estados
Unidos, destacava-se a impugnacao do arbitro presiden-
te do Tribunal, com fundamento em alegada violacao a
imparcialidade e a independéncia, considerando ser ele
sécio sénior de renomada banca de advocacia em Nova
Torque e ter defendido interesses das requerentes Aben-
goa em outros procedimentos anteriores ou preceden-
tes, incluindo o recebimento de honorarios no curso das
arbitragens. Sem éxito em seu pedido, a parte brasileira
intentou a¢do anulatéria dos laudos arbitrais perante o
juizo estatal, especificamente o Tribunal Regional Fe-
deral dos Estados Unidos para o Distrito Sul de Nova
York, que rejeitou as pretensdes formuladas. Naquela
ocasido, a justica dos Estados Unidos considerou inexis-
tirem provas suficientes sobre alegada parcialidade do
arbitro, decisdo que foi mantida pelo Tribunal de Apela-

19  Conforme relatoria do acérdao, de autoria do Min. Felix Fis-
cher, os dois procedimentos arbitrais CCI n. 16.176 ¢ CCI n. 16.513
ocorreram simultaneamente em Nova lorque - Estados Unidos,
conduzidos pelo Tribunal Arbitral constituido pelos seguintes ar-
bitros: Guillhermo Aguiar Alvarez (sécio do escritério King &
Spalding LLP), indicado pelas requerentes Abengoa; José Emilio
Nunes Pinto, brasileiro, indicado pelos requeridos; e David Rivkin
(sécio do escritério Debevoise & Plimpton LLP), indicado pelos
co-arbitros como presidente do tribunal arbitral. Pelos termos de
arbitragem, as partes escolheram a lei brasileira como aplicavel e
adotaram a Lingua inglesa como idioma oficial, resultando em duas
sentengas que foram objetos da a¢do homologatéria junto ao ST].
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¢do do Segundo Circuito.

Em sequéncia, no Brasil, a Asa Bioenergy A.G
ajuizou ac¢do de homologaciao no STJ, com o objetivo
de alcancar o reconhecimento e execucao dos laudos
arbitrais proferidos nos Estados Unidos. Em sua con-
testagdo, a parte requerida alegava que as sentencas es-
trangeiras ndo poderiam ser homologadas, visto que os
procedimentos arbitrais estariam inquinados de vicios
como a quebra da imparcialidade de arbitro, a despeito
de essas mesmas alegagoes ja terem sido afastadas pelo
Tribunal Arbitral e pela Justica Federal estadunidense,
conformando mérito da decisao sobre a impugnagio
naquela jurisdicao.

Como subsidios para contestagao da sentenca es-
trangeira perante o STJ, os requeridos sustentavam a
parcialidade do arbitro indicado como presidente do
Tribunal Arbitral - David Rivkin, sécio do escritotrio
Debevoise & Plimpton LLP, em virtude de seus vincu-
los precedentes em defesa de procedimentos envolven-
do a Abengoa e que nao foram devidamente revelados
na instituicdo da arbitragem, além da desconsideracio
de provas, materializadas por correspondéncias eletro-
nicas, essenciais para a defesa no contencioso levado a
cabo em Nova lorque. A parte requerida também alega-
va a viola¢io de principios da reparacao legal e da lega-
lidade e o desrespeito a lei brasileira — escolhidas como
aplicavel ao litigio pelas partes - na fixacao do quantum
indenizatério a ser pago pelo Grupo a Abegoa.

Com base nesses elementos, o Grupo Dedini Agro
sustentava manifesta violagdo a ordem publica e aos
principios do contraditério, da ampla defesa e da igual-
dade, nos termos dos Arts.38 e 39 da Lei brasileira de
Arbitragem (Lei n°9.307 /1996) e Art.V.II(b) da Con-
vencao de Nova lorque de 1958 sobre Reconhecimen-
to e Execucdo de Sentencas Arbitrais Hstrangeiras (in-
corporada ao ordenamento brasileiro pelo Decreto no
4.311/2002).

Em sua réplica, as requerentes do grupo Abengoa,
buscando afastar os argumentos defendidos pela reque-
rida, observavam que, em agdes de homologacio pro-
cessadas perante o STJ, a analise do Tribunal deveria
se restringir aos aspectos meramente formais, sendo
proibido o reexame do mérito da causa. Nessa mesma
linha manifestou-se o Ministério Publico Federal, em
parecer indicando ser de “contenciosidade limitada”
o procedimento de homologacio de sentenca estran-
geira, “restrito a analise de determinadas formalidades

e da inexisténcia de incompatibilidade entre a decisao
proferida pela autoridade estrangeira e o ordenamento
juridico patrio”.

Em seu Voto, o Ministro Relator Felix Fischer con-
siderou que o ST] ndo poderia reapreciar questdes de
mérito como a do impedimento suscitada no curso do
procedimento arbitral nos Estados, e examinada pelo
Tribunal de Apela¢io para o Segundo Distrito, pois seria
competéncia daqueles 6rgios processar e julgar impug-
nag¢oes e demandas afetas a violag¢ao da parcialidade pelo
arbitro presidente do tribunal arbitral®. Apés colacionar
uma série de ementas de acérdaos em agdes homologa-
torias no STF e STJ, demonstrando o entendimento de
que nesses procedimentos a autoridade judiciaria bra-
sileira estaria limitada a examinar aspectos formais da
sentenca estrangeira para fins de seu reconhecimento e
execu¢do no Brasil, concluiu inexistir qualquer ofensa
a ordem publica e que a demanda original tetia como
“tema de fundo a responsabilidade das partes em ajuste
de compra e venda, cujo regramento foi pactuado de
acordo com a vontade de ambos os contratantes” . Re-
tomou ainda entendimento do Ministério Pablico Fede-
ral, segundo qual “a andlise da compatibilidade da sentenca
homologanda com a ‘ordem piiblica’ - conceito juridico plurissig-
nificante - deve ser apenas a atos e efeitos juridicos absolutamente
incompossiveis com o sistema juridico brasileiro”.

Na divergéncia, o Voto de Vista do Ministro Jodao
Otavio de Noronha ressaltou que, de fato, o procedi-
mento de homologacido de sentenga estrangeira nao
autoriza o reexame do mérito da decisdo arbitral ho-
mologanda, exceto se a questao analisada violar fron-
talmente a soberania nacional ou a ordem publica®.
Com base nesse entendimento, o Ministto Noronha
prosseguiu em analise que resultou no confronto entre
a matéria relativa a imparcialidade do arbitro, conforme
questionada pela parte requerida tanto no contencioso
arbitral quanto judicialmente nos Estados Unidos — e
seus efeitos relativa a ordem publica do foro. Assim se
manifestou:

A prerrogativa da imparcialidade do_julgador ¢ uma das
garantias que resultam do postulado do devido processo legal,
aplicavel a arbitragem, mercé de sua natureza_jurisdicional.
A inobservancia dessa prerrogativa ofende, diretamente, a

ordem pitblica nacional. Além disso, 50 se tem por vilida a
renincia a garantia da inafastabilidade da jurisdigdo estatal

20 STJ, Abengoa/Ometto, Sentenca Estrangeira Contestada n°
9.412, cit. nota 1 supra, p.14.

21 Idem, p.20.

22 Idem, p. 29.
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quando os drbitros gogam de independéncia e confianca das
partes. Assim, a sentenga proferida pela Justica Federal
americana a luz, de sua pripria legislacao nao tem o conddio
de obstar o exame do S'T| quanto a possivel ofensa a ordem
piiblica nacional decorrente da alegada imparcialidade do
arbitro presidente”

Da mesma forma, o Voto de Vista enfatiza o alcance
da regra de impedimento contida no Art.14 da Lei bra-
sileira de Arbitragem, que o estabelece como vedagao
positiva para funcionar como arbitro “as pessoas que
tenham com as partes ou com o litigio que lhes for sub-
metido alguma das relagdes que caracterizam os casos
de impedimento ou suspeicao de juizes, previstas, res-
pectivamente, nos Arts. 134 e 135 do Cédigo de Proces-
so Civil. O desrespeito acarreta a nulidade da sentenca
arbitral, a teor do art. 32, 11, da referida lei”.

Ap0s andlise de fatos e circunstancias que revelaram
as relagOes profissional e comercial subjacentes entre a
Abengoa e o arbitro presidente do Tribunal Arbitral que
proferiu as decises contestadas em sede de homologa-
¢do, o Ministro Noronha deu-se por convencido pela
impossibilidade de homologacao das sentencas arbitrais.
Considerou estarem evidenciados “elementos objetivos
aptos a comprometer a imparcialidade e independéncia
do arbitro presidente, que ndo foram revelados as partes
como determina a lei (brasileira)”, estando, portanto em
violacido aos Arts. 13, 14, caput e § 1°, 32, II e 1V, 38,
V, e 39, 11, da Lei n. 9.307/1996 (Lei de Arbitragem)™.

Ainda em seu Voto de Vista, opinou pela impossibi-
lidade de homologacao de parte de uma das sentengas
arbitrais quanto a condenacao do Grupo Dedini Agro
ao pagamento de indeniza¢Ses fixadas no montante de
US$ 100 milhoes. Segundo Noronha, a decisdo homolo-
ganda teria resultado em violagdao do principio da repa-
ragdo integral e consequente julgamento fora dos limites
da convencio de arbitragem, que determinava aplicagao
da lei brasileira. O Tribunal Arbitral, a0 constatar a ca-
pacidade de moagem das empresas do Grupo Dedini
Ometto inferior aquela declarada pela parte vendedora,
teria reconhecido como caracterizado o dolo acidental
e fixado indenizacio com base em avaliacio financei-
ra do negbcio. Essa decisio, extrapolando os limites da
convencio de arbitragem, seria contraria a lei brasileira,
eleita pelas partes como aplicavel a arbitragem, e que es-
tabelece expressamente que a indenizagao se mede pela
extensao do dano. Segundo Noronha, nos termos do
Art. 944 do Cédigo Civil, o dano deve ser efetivo e res-

23 Idem, p.34.

tar comprovado nos autos, “inexistindo previsao legal
que ampare a obrigacido de indenizar danos eventuais
ou hipotéticos.” Para o magistrado, a indenizac¢ao fixada
pelo Tribunal Arbitral com base no critério do prego do
negbcio representaria “distor¢ao do sistema brasileiro

> 24

de responsabilidade civil”.

Com o resultado da votagao pela Corte Especial do
STJ, registrou-se no acordio a decisao pela denegacio
da homologaciao das sentengas, tendo a maioria dos
membros acompanhado a divergéncia, vencido o Rela-
tor, Ministro Félix Fischer.

3. Caso ‘Usinas ITAMARATI

Em Merill Lynch/ Itamarat?, o ST] deferiu a homo-
logacio de sentenca judicial estrangeira proferida pela
Corte de Justica do Distrito de Nova lorque, EUA, con-
siderando inexistir ofensa a ordem publica. A contro-
vérsia subjacente referia-se ao contrato de derivativos
(Swap) celebrado entre a Merrill Lynch Capital Services
Inc. e a Uisa Finance, sociedade com sede nas Ilhas Cay-
man, ¢ garantido pela parte brasileira, a Usinas Itama-
rati S.A. No tribunal de origem da decisdo, a requerente
Merrill Lynch sustentou o inadimplemento do contrato
¢ indenizacio por perdas e danos, com base na auséncia
de pagamento de prestacoes de garantia para cobertura
dos saldos negativos apurados na operacao de swap, no
modo e tempo estipulados pelas partes.

Em junho de 2012, a Corte de Nova lorque proferiu
a decisao condenando as partes UISA Finance e Usi-
nas Itamarati S.A ao pagamento de US$ 167.805.494,07
como indeniza¢io pelo inadimplemento do contrato.
Na contestacdo da a¢do de homologacio ajuizada no
STJ pela Merrill Lynch, a parte brasileira alegou ofensa a
ordem publica, sustentando que a decisio homologan-
da conteria diversos vicios, dentre os quais a fundamen-
tacdo inexistente, negativa de jurisdi¢ao, nulidade da ga-
rantia prestada (pela alegada auséncia de aprovacio do
Conselho de Administragdo da companhia, em viola¢ao
ao direito brasileiro, eleito como aplicavel pelas partes).

No acérdiao, os votos do Relator, Min. Raul Araujo,
e de Vista, do Min. Napoledo Maia Filho convergiram
no sentido de que nio seria possivel considerar as alega-

24 Cf. STJ, Abengoa/ Ometto, cit., nota 1 supra, p.36.
25 ST, Merrill Lynch/ Usinas Itamarati S. A, cit. nota 2 supta.
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¢Oes da requerida como fundamentos para ofensa a or-
dem publica. Se elas fossem apreciadas em concteto, o
STJ estaria a examinar o mérito da sentenga estrangeira,
com a “abertura de rediscussdao de questoes ja definiti-
vamente julgadas pela justica americana, procedimento
incompativel com o juizo de delibacdo que é proprio do
pedido de homologacio de sentenca estrangeira, con-

forme remansosa jurisprudéncia da Corte”.*

4. EsFORCOS INTERPRETATIVOS DO STJ SOBRE A
ORDEM PUBLICA

Nos ac6rdaos examinados, o ST] parece ter abando-
nado sua posi¢ao reiteradamente mais comoda ou eva-
siva em casos precedentes — em certa medida herdada
da orientacao jurisprudencial do STF antes da Emenda
45/2004 — e arriscado seguir mais além, aprofundando
certos esfor¢os interpretativos em torno do principio
da ordem publica e da funcdo dos regimes de reconhe-
cimento e execucao de sentencas estrangeiras. Ainda me
parece cedo falar em formacio de jurisprudéncia em
sentido estrito.

Hsse giro talvez represente, entretanto, oportuni-
dade para sedimentar entendimentos sobre o carater
limitante-constritivo da ordem publica em procedimen-
tos de homologacao de decisoes estrangeiras, nos hori-
zontes da sistematica das regras processuais de direito
interno” e de tratados e convencoes de que o Brasil é
parte, em particular a Convengao de Nova lorque de
1958 sobre Sentengas Arbitrais Estrangeiras.

Nao seria menos surpreendente o fato de que a dis-
cussao travada nos casos Abengoa e Itamarati tenha re-
percutido de modo mais intenso justamente em fun¢ao
das dinamicas do comércio tdo presentes na atualidade
do contencioso transnacional privado. Empresas con-
tinuamente recorrem a tribunais judiciais ou tribunais
arbitrais especializados em escala global para resolu-
cio de litigios emergentes de suas relagdes comerciais,

26 STJ, Merrill Lynch/ Usinas Itamarati S.A, cit. nota 2 supra, Voto
de Vista do Min. Napoleio Maia, p.38.

27  Cf, por exemplo, Arts. 105, I, “i”, da Constituicao da Republi-
ca; Arts. 960 e ss. do Cédigo de Processo Civil de 2015, Arts.216-A
e ss do Regimento Interno do STJ, com redacio dada pela Emenda
Regimental 18/2014, introduzindo especialmente o dispositivo con-
tido no Art. 216-F do Regimento (“Nao serd homologada a sentenca es-
trangeira que ofender a soberania nacional, a dignidade da pessoa humana e/
o a ordem piiblica™).

societarias, de investimentos ou relacionadas as novas
tecnologias - nos campos da propriedade intelectual e
da Internet. E, gradualmente, aquelas sediadas no Brasil
passam a compor ativamente esse perfil do contencioso,
cujos resultados ecoam, em amplo espectro, em con-
trovérsias discutindo elevados valores indenizatorios a
serem pagos pelas partes, desconformidade de bens,
servigos e pagamentos internacionais em mobilidade, e
mesmo o alcance da responsabilidade contratual e ex-
tracontratual resultante das rela¢oes juridicas privadas
trasnfronteiricas.

Todos esses dominios se entrechocam com o tet-
reno fértil dos auténticos conflitos entre a supremacia
da autonomia da vontade (e.g. subjacente a validade e
eficacia das clausulas de lei aplicavel, de elei¢io de foro e
compromissorias de arbitragem), a efetividade dos me-
canismos extrajudiciais de solugao de litigios e a forca
irresistivel da ordem publica como limitante dos efeitos
do direito estrangeiro no ordenamento juridico do foro.
E um tema absolutamente classico no Direito Interna-
cional Privado.

Nao seria necessario, nestas cronicas, revisitar as ver-
tentes tedricas discutindo truncadas definicoes e o al-
cance do principio da ordem publica (sobre seus niveis,
relacOes sistémicas e coexisténcia entre a ordem publica
interna e a internacional) no contexto de aplicagao do
direito estrangeiro pelos tribunais nacionais. A questao
permanece acesa, vivida, de um lado pela pretensio le-
gitima, no DIP, de reconhecimento de fatos e situa¢oes
juridicas contendo elementos estrangeiros pelo “juiz do
foro” (uma personagem invariavelmente caricata nas
digressdes doutrinarias e judiciais, a quem se atribui a
prerrogativa de interpretar conceitos juridicos abertos
e indeterminados no momento da aplicacio do direi-
to estrangeiro ou de fixar a jurisdicdo para solugao de
litigios pluriconectados); de outro, especificamente, cla
retoma os ctitérios interpretativos que definem os limi-
tes a esse reconhecimento de fatos, situacdes e decisoes
revestidas pelo elemento de ‘estrangeria’, tendo o juiz
do foro um papel de protagonismo baseado em ampla
discricionariedade.

Existe um jogo de equilibrio, no direito internacional
privado, que confere aos tribunais domésticos o poder
de decidir nio apenas sobre aspectos de mérito do liti-
gio com conexao internacional, refletido na jurisdicao
do Estado (i.e. a partir de uma vertente processual), mas
também o de atribuir efeitos a leis, fatos, atos e negdcios
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juridicos que apresentem conexao com sistema juridico
distinto daquele do foro por mecanismos de aplicagao,
reconhecimento e execucio. Esse jogo da-se em func¢ao
de um objetivo sistémico ulterior: assegurar a continui-
dade das relagdes juridicas privadas (assim como a pro-
tecdo de interesses a elas concernentes) em multiplos
espacos normativos e jurisdicionais.

Em regimes de reconhecimento de decisOes arbitrais
e judicias estrangeiras, esse objetivo assegura, por exem-
plo, que as partes fagam valer suas pretensoes subjetivas
para além do Estado de prolacdo da sentenca (e.g. cum-
primento de obrigacdes; satisfagao do crédito, recupera-
¢ao de ativos, pagamento de indenizag¢Ges); na arbitragem
comercial internacional, esse debate também refere-se a
efetividade dos laudos arbitrais para além do pais em que
o procedimento arbitral foi conduzido, ou do pafs cuja lei
foi escolhida pelas partes como a lei da sede da arbitra-
gem, em larga medida sedimentado pela pratica da Con-
veneao de Nova lorque de 1958 sobre Reconhecimento e
Execuciao de Sentencas Arbitrais Estrangeiras.

A ordem publica, por seu turno, como principio
operativo que ¢, apresenta-se como espécie de filtro,
anteparo, constituido de um conjunto de valores e
macroprincipios fundantes do ordenamento juridico,
com forca reflexa ou repelente dos efeitos do direito
estrangeiro. Nos regimes de reconhecimento, ele opera
justamente no momento de ingresso do direito estran-
geiro no foro, escrutinado pelo controle judicial de atos
e decisGes estrangeiras. Dessa forma, ainda que atos,
sentengas, negocios juridicos tenham validamente sido
produzidos no estrangeiro, seus efeitos podem ser re-
chacados no foro em caso de violagao da ordem publi-
ca. A tendéncia contemporanea de politica legislativa,
como bem estampada no Regulamento Bruxelas I, da
Unido Europeia, reafirma a ideia de “manifesta viola-
¢d0” a ordem publica como pressuposto para denega-
c¢io do reconhecimento de decisdes estrangeiras®

Uma questdo de direito internacional privado, por-
tanto, seria a de se determinar, de modo casuistico, em
qualis situagdes a ordem publica é considerada como tal
— em suas dimensOes positiva e negativa - para efeitos
denegatorios do reconhecimento de decisoes estrangei-
ras, sejam elas judiciais e arbitrais.

28  Cf. Art.45 do Regulamento (UE) n. © 1215/2012 do Parlamen-
to Europeu e do Conselho, de 12 de dezembro de 2012, relativo a
competéncia judiciaria, a0 reconhecimento e a execugio de decisdes
em matéria civil e comercial.

Em Abengoa, o ST] empreendeu esforco interpre-
tativo em torno do principio da ordem publica como
limitante ao reconhecimento e execuciao de sentengas
arbitrais estrangeiras, e ali reconhecendo que o atributo
da imparcialidade do juiz ou arbitro, na sistematica pro-
cessual brasileira, seria fundamental, de suporte ao orde-
namento juridico doméstico. Ali, nio se tratava de ques-
tio meramente a ser enderegada como concernente ao
mérito da disputa submetida a arbitragem nos Estados
Unidos, segundo as regras de procedimento da Corte In-
ternacional de Arbitragem da CCI, e escrutinada segun-
do a Lei Federal de Arbitragem daquele pais. Se por um
lado, poder-se-ia afirmar que a decisdo do Tribunal Ar-
bitral e a decisGes conexas da Corte Federal de Apelacio
para o Segundo Circuito convergiram por desconsiderar
a alegacdo de parcialidade do 4rbitro presidente pelos
requeridos (Grupo Dedini Agro), por outro, o juizo de
delibacio exercido pelo ST] nio a tomou como questdo
que pudesse ser simplesmente segmentada no bind6mio
procedimento-mérito ou reduzida a mérito intocavel na
decisao homologanda, de modo a afastar o escrutinio do
Tribunal sobre a potencial violagao da ordem publica do
foro no momento de reconhecimento e execucio.

Da forma como restaram articuladas opinides dos
magistrados na formacdo da divergéncia e as interpreta-
¢Oes oferecidas para a decisao no caso Abengoa, a ga-
rantia de imparcialidade do juiz, acompanhada do dever
conexo de revelagdo do arbitro de quaisquer vinculos de
impedimento em relacio as partes litigantes, foi erigida
a valor indissociavel aos fundamentos constitucionais
e a propria higidez do ordenamento juridico brasileiro,
inclusive para fins da conformacio de um elemento de
‘ordem publica internacional’. Trata-se de uma mensa-
gem transmitida ao funcionamento do contencioso in-
ternacional privado — arbitral e judicial — sobre qual a
perspectiva ou 6tica de analise o filtro da ordem publica
¢ erigido nos casos de reconhecimento e execugao.

Entre os excertos mais significativos do voto do Mi-
nistro Noronha no caso, destacaria o seguinte:

“Neste juizo de valor acerca do respeito a soberania e a
ordem publica nacional, o ST] possui ampla liberdade
para realizar o efetivo controle da decisdo estrangeira
antes de reconhecer sua eficacia no tetritétio nacional.
No dizer de Carlos Alberto Carmona “ajurisdi¢io —seja
qual for o 6rgao dela encarregado (arbitral ou judicial)
— s6 pode ser exercida por julgador independente
e imparcial” (Em torno do arbitro. In: Revista de
Arbitragem e Mediagio, ano 8, v. 28, jan./mar. 2011,
p. 55). Com efeito, a prerrogativa da imparcialidade do
julgador ¢ uma das garantias que resultam do postulado
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do devido processo legal, aplicavel a arbitragem, mercé
de sua natureza jurisdicional. A inobservancia dessa
prerrogativa ofende, diretamente, a ordem publica
nacional. Além disso, s6 se tem por valida a renincia a
garantia da inafastabilidade da jurisdigdo estatal quando
os arbitros gozam de independéncia e confianca
das partes. Assim, a sentenca proferida pela Justica
Federal americana a luz de sua propria legislacao nao
tem o conddo de obstar o exame do STJ quanto a
possivel ofensa a ordem publica nacional decorrente
da alegada imparcialidade do arbitro presidente. O art.
14 da Lei de Arbitragem (Lei n. 9.307/1996) prevé o
impedimento para funcionar como arbitro das pessoas
que tenham com as partes ou com o litigio que lhes
for submetido alguma das relagdes que caractetizam os
casos de impedimento ou suspei¢ao de juizes, previstas,
respectivamente, nos arts. 134 e 135 do Cédigo de
Processo Civil. O destespeito acarreta a nulidade da
sentenca arbitral, a teor do art. 32, 11, da referida lei”.

Segundo a interpretacio dada, e seguida pela maioria
da Corte Especial do ST] na divergéncia suscitada, a or-
dem publica brasileira, segundo a perspectiva dos “jui-
zes do foro”, teria sido manifestamente violada pelas
decisOes arbitrais estrangeiras levadas a homologagao
pela requerente. Em dupla medida, o ST] referendou
posicionamento que articula interpretativamente dispo-
sitivos da Lei de Arbitragem de 1996, especificamente
o ambito de aplica¢ao do Art. 14 (sobre o impedimento
para funcionar como arbitro pessoas que tenham com
as partes em disputa quaisquer relacGes que caracteri-
zem casos de impedimento ou suspei¢ao dos juizes nos
termos dos Arts. 134 e 135 do Codigo de Processo Ci-
vil) e Art. 32, inciso I (relativo as nulidades da sentenca
arbitral), como nucleares para a constatagao ou afericao
de valores fundantes da ordem publica brasileira. Aqui
ela ¢ erigida para fins de rechacar ou denegar reconhe-
cimento de sentenga arbitral, em linha com as regras
abertas (mas ndo menos carentes de aplicacdo parcimo-
niosa pelo STJ) previstas no Art.V.II(b) da Convengao
de Nova lorque de 1958 e no Art.38 da Lei de Arbitra-
gem. Segundo o voto de vista da Ministra Nancy An-
drighi, a imparcialidade de qualquer julgador decorre
de principios e garantias constitucionais consideradas
como “matéria de ordem publica nio sujeita a preclu-
$20”, cognoscivel a qualquer tempo e que pode também
ser examinada no curso do procedimento de homologa-
¢do de decisdes estrangeiras em que a questao da parcia-
lidade de membro do tribunal arbitral é suscitada como
fundamento para contestagao com base em potencial
violacio da ordem publica®.

29 Cf. STJ, Abengoa/ Ometto, Sentenga Estrangeira Contestada n®
9.412, cit. nota 1 supra, pp.46-49.

No caso Usinas Itamarati, o ST] parece ter sido
mais contido, recorrendo a uma técnica, a primeira vis-
ta, mais parcimoniosa da aplicacdo do principio da or-
dem publica. A questdo a causar potenciais irritagdes
ao ordenamento juridico brasileiro teria sido a alegada
fundamentacido inexistente na decisaio homologada, e
que qualquer exame pelo Tribunal, nesse sentido, repre-
sentaria a reabertura de questoes ja apreciadas pela jus-
tica estadunidense. Ou seja, uma ideia mais extramada
do juizo de delibacdo. A for¢a da ordem publica nao
operou da mesma forma irresistivel que em Abengoa,
ainda que se levasse ao absurdo a interpretagdo de que
a fundamentacio das decisdes dos tribunais judiciais
também sejam um pressuposto processual inafastivel
no ordenamento juridico brasileiro, seguindo precei-
tos constitucionais, e, por conseguinte, integrantes da
ordem publica do foro. No cotejo dos cenarios, o STJ
rendeu-se mesmo a sensivel tematica da conformacio
da jurisdi¢do arbitral e os riscos recorrentes de quebra
das garantias da independéncia e imparcialidade do
arbitro no mundo hermético da arbitragem comercial
internacional. Fundamentar ou nio fundamentar uma
decisio, por sua vez, permanecera como habilidade do
juiz estrangeiro.

lll. Legislacao Doméstica ou
Comparada

Crénica 4 - Dignidade da
pessoa humana e mudanca de
paradigma da Lei de Migracao
no Brasil

Inez Lopes

1. INTRODUCAO

A liberdade e a igualdade sao direitos fundamentais
inerentes a toda pessoa, consagrados nas ordens cons-
titucionais dos Estados democraticos. No ambito in-
ternacional, a migracdo constitui um direito basilar de
locomoc¢io de todo individuo, previsto em diversos tra-
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tados internacionais, globais e regionais, que reconhe-
cem a liberdade de entrar e sair de um pais, incluindo
o de seu préprio territério. Atualmente, 244 milhoes
de pessoas vivem fora de seus paises de nascimento, o
que representa 3,3 por cento da populacio mundial.*’
O principal motivo da migra¢io é a busca por melhores
oportunidades economicas e sociais. Na sociedade glo-
balizada, migrar ¢ um direito.

A globalizacdo ¢ o fendmeno responsavel pela pro-
mocao das quatro liberdades (livre circulagao de merca-
dorias, servicos, capitais e pessoas) no desenvolvimento
econdmico e social, consequentemente diluindo as fron-
teiras entre os pafses e intensificando o comércio inter-
nacional. A mobilidade de pessoas no mundo alavanca
aindustria de transportes em suas diversas modalidades.
S6 no setor aéreo, por exemplo, foram transportados
20,9 milhdes de passageiros em voos internacionais
com origem ou destino no Brasil em 2016.%" Nesta sea-
ra, a migragao ¢é fator de desenvolvimento economico
e social.

Por outro lado, desastres ambientais, mudancas cli-
maticas, epidemias, crises politicas e conflitos armados
engendram o deslocamento for¢ado de pessoas e a bus-
ca por reftgio e asilo em outro pais. A solidariedade en-
tre os paises ¢ um dos pilares para o acolhimento dessas
pessoas em seu territorio, como direito fundamental, e
uma obriga¢do imposta aos Estados pelos tratados in-
ternacionais. As crises migratorias sao problemas glo-
bais e geram problemas como o aumento da xenofobia
e politicas nacionais populistas que criminalizam o mi-
grante como “ameaga’ as oportunidades de emprego.
Uma das faces da sustentabilidade do desenvolvimento
humano esta no acolhimento e integragao do migrante
e de seus familiares.

Entretanto, no que tange aos direitos e deveres dos
migrantes, este ¢ um tema global e esta na agenda de
diversos paises, que definem suas politicas migratérias
nacionais. As legislacbes nacionais sdo bastante varia-
das, com maior ou menor grau de protecio da pessoa
migrante. F neste cenario que o Brasil assume um pa-
pel de vanguarda em relagdo as politicas migratérias
no mundo com a aprovagio da Lei n. 13.445, de 24 de

30  UNFPA (Fundo de Populacao das Nac¢oes Unidas). Migration:
Overview. Disponivel em http://www.unfpa.org/migration, Aces-
sado em 26/05/2017.

31  ANAC (Agéncia Nacional de Aviagao Civil). Anudrio do Trans-
porte Aéreo 2016, volume tunico, 1* edigdo, Agéncia Nacional de
Aviacio Civil, Brasilia, 2017.

maio de 2017, que instituiu a Lei de Migracao, alterou o
Decreto-lei n°® 2.848, de 1940, e revogou as Leis n® 818,
de 1949 e 6.815, de 1980.

O vanguardismo se fundamenta na mudanca de
paradigma no tratamento atribuido ao migrante como
pessoa de iguais direitos, deveres e oportunidades na so-
ciedade brasileira, estendendo-se, também, a seus fami-
liares. A vicissitude ocorre igualmente no escopo da lei,
que tem por objeto a pessoa, seja ela migrante no Brasil
ou brasileiro no exterior. Neste contexto, a dignidade da
pessoa migrante ¢ um dos pilares na nova lei, pois afasta
o fundamento anterior que regulava apenas a condi¢ao
juridica do estrangeiro no Brasil, ainda sob uma pers-
pectiva da seguranca nacional.

O objetivo do presente artigo ¢ apresentar o arquéti-
po da nova lei que dispde sobre os direitos e os deveres
do migrante e do visitante e regula a sua entrada e estada
no pafs. Diametralmente oposta a legislagdao anterior, a
lei estabelece um sistema de prote¢ao nao apenas ao es-
trangeiro, mas, igualmente, ao emigrante brasileiro, por
meio de principios e de diretrizes para proteger e assistir
brasileiros estabelecidos no exterior, temporaria ou de-
finitivamente. O artigo avalia a adog¢ao da nova lei, que
estabeleceu uma mudanga de paradigma ao reconhecer
a dignidade da pessoa migrante, e critica vetos presiden-
ciais aplicados a norma, que nao afetariam a seguranca
e interesses nacionais.

2. Por QuE UMA NOVA LEel bDE MIGRAGAO?

A Lei de Migragao teve inicio com o Projeto de Lei
do Senado n. 288, de 2013 (PLS n° 288, de 2013), de au-
toria do senador Aloysio Nunes Ferreira, com o escopo
de substituir o Estatuto do Estrangeiro, a Lei n. 6.815,
de 19 de agosto de 1980, e de instituir uma nova poli-
tica migratéria nacional e de regular a entrada e estada
de estrangeiros no Brasil. O Estatuto do Hstrangeiro
apresentava diversos dispositivos incompativeis com a
Constituicao Federal de 1988 ¢ com o Estado democra-
tico de direito brasileiro.

O projeto de lei inicial apresentou uma mudanca de
paradigma no escopo das politicas migratérias no Bra-
sil, adotando um viés humanista na circulagao de imi-
grantes em territorio brasileiro. Objetivou, igualmente,
afastar o ambito de aplicacdo da lei precipuamente di-
rigida a seguranca nacional, a organizag¢ao institucional,
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aos interesses politicos, socioecondémicos e culturais
do Brasil, bem como 2 defesa do trabalhador nacional,
contida no Estatuto do Estrangeiro.

Resumidamente, com relacio a tramitacio no Se-
nado, o PLS n° 288/2013 foi submetido 2 Comissiao
de Assuntos Sociais (CAS) e a Comissao de Constitui-
¢do, Justica e Cidadania (CCJ), com pareceres favora-
veis a aprova¢dao. Na Comissao de Relagoes Exteriores
e Defesa Nacional (CRE), foi aprovado com emendas
o substitutivo, nos termos da Emenda n® 7. Apos apro-
vagdo, o projeto de lei foi encaminhado para apreciacio
da Camara dos Deputados, em conformidade com o
Artigo 65 da Constituigao Federal.

Na tramitacao na Camara dos Deputados, a mesa
diretora recebeu o oficio do Senado Federal do PLS n°
288, que institui a Lei de Migracao, para sua revisio. Na
Camara dos Deputados, a proposi¢io tramitou como
Projeto de Lei n® 2516, de 2015, e foi encaminhada para
pareceres das Comissdes de Trabalho, de Administra-
¢do e Servico Publico, de Turismo, de Relacbes Exte-
riores e de Defesa Nacional, de Finangas e Tributacio e
de Constitui¢io e Justica e de Cidadania. Foi constituida
uma Comissao Especial destinada a proferir parecer ao
projeto. Foram apensados outros projetos relacionados
ao assunto. Varias audiéncias publicas foram realizadas
com representantes governamentais e nio governamen-
tais, que apresentaram varias sugestoes de alteragOes,
algumas delas acolhidas pelo relator da comissao, o de-
putado Orlando Silva. A comissao apresentou o projeto
substitutivo PL n® 2516/2015, com o propdsito de pet-
mitir que o tema da migragdo fosse analisado no Bra-
sil “de acordo com o enfoque do respeito aos direitos
humanos e da integragdo internacional, promovendo
medidas garantistas aos imigrantes que aqui chegam e
protecdo aos brasileiros que buscam oportunidades no

exterior”.

Em 6 de dezembro de 2016, o Plenario da Camara
dos Deputados, em sessdao deliberativa extraordinaria,
discutiu o projeto em turno Gnico e aprovou a redagiao
final assinada pelo relator da Comissao Especial. Ape-
sar da aprovagdo por maioria, com 207 votos a favor
(71,1%), houve resisténcia por parte de alguns parla-
mentares, que votaram contra a proposta (28,5%). Na
votacio, ainda houve uma abstencio. O discurso de al-
guns deputados contrarios a aprovagao do texto foi em
sentido diametralmente oposto ao préprio texto da lei
que estabelece repudio a xenofobia e a discriminagdo

contra migrante em suas declarages ao afirmar que “as
portas do Brasil estio sendo escancaradas para tudo
quanto é gente” e que “todo tipo de escoria vai entrar
aqui”’. No bom sentido da palavra, a qualificacio do mi-
grante como escéria ¢ 0 que se espera ndo ocorrer a
partir da vigéncia da lei. O migrante nido é objeto sem
valor, mas tdo-somente um ser humano igual a outro ser
humano, que tem o direito de pertencer a uma comuni-
dade, de forma voluntaria ou involuntaria.

A matéria retornou ao Senado como projeto substi-
tutivo, em face das modificagoes feitas na Camara, em
13/12/2016, em conformidade com o Parigrafo Unico
do Artigo 65 da Constituicio Federal, que estabelece
que sendo o projeto emendado, voltara a Casa iniciado-
ra. Ap6s a matéria ter sido lida em Plenario, foi encami-
nhada novamente a Comissao de RelacGes Exteriores e
Defesa (CRE). O Parecer n° 7, de 2017-CRE, de rela-
toria do senador Tasso Jereissati, foi pela aprovacio da
matéria, com as alteragoes apresentadas. Enfatizou que
0 projeto apresenta visdo contemporanea do fendbmeno
migratério, que nao dissocia a imigracdo da emigragio,
daf o motivo em se instituir uma nova “Lei de Migra-
cao”. Em 18/04/2017, foi discutido o substitutivo da
Camara dos Deputados em turno dnico. Encerrada a
discussao da matéria, o projeto foi para votacao dos
dispositivos destacados do SCD n° 7, de 2016, pelo re-
querimento n°® 256, de 2017, no Plenario do Senado. A
proposicao foi aprovada com 43 votos a favor dos 49
senadores presentes. O texto final do Projeto de Lei foi
remetido para san¢io presidencial, em conformidade
com o Artigo 66 da Constitui¢ao Federal.

A lei fol sancionada com vetos parciais pelo presi-
dente da Republica em 24/05/2017. Os vetos poderiam
ter sido apreciados em sessio conjunta pela Camara
dos Deputados e Senado, conforme dispoe o § 4° do
Artigo 66, mas nao os foram, mantendo-se, assim, os
aplicados pela Presidéncia. A norma entrard em vigor
cento e oitenta dias depois da publicagdo ocorrida em
25/05/2017, prazo inclusive para a regulamentacio de
varios dispositivos.

Apesar dos vetos, a nova Lei de Migragio é um
marco substancial para afirmar o Brasil como Estado
democratico de direito, que tem por fundamento a dig-
nidade da pessoa migrante, voluntaria ou involuntaria.
A lei é necessaria para afirmar a mudanga de paradigma,
que afasta a ideia de que o estrangeiro ¢ uma “ameaca’”
a seguranca ¢ a soberania nacional, e proteger a pessoa

o ARAUJO, Nadia de; NARDI, Matcelo De; RIBEIRO, Gustavo; POLIDO, Fabricio; LOPES, Inez. Crénicas de Direito Internacional Privado. Revista de Direito Internacional, Brasilia, v. 14, n. 2, 2017

@ 1834



humana em suas trés vertentes (direitos humanos, di-
reito humanitario e direito dos refugiados), em conso-
nancia com os tratados internacionais em que o Brasil
firmou compromisso em matéria de direitos humanos.
Ressalta-se que varios dispositivos do Estatuto do Es-
trangeiro foram derrogados a partir da Constituicao Fe-
deral de 1988.

Além disso, a lei inovou ao inserir principios e dire-
trizes para as politicas publicas migratorias focados na
pessoa migrante, consagrando-a como sujeito de direi-
tos e de garantias, seja ela pessoa imigrante em territorio
brasileiro, seja pessoa emigrante brasileira em relagao a
seus direitos quando no exterior.

A mudanga de paradigma para a protecdo da pessoa
migrante consagra o acolhimento humanitario para as
pessoas oriundas de conflitos armados, desastres am-
bientais, mudancas climaticas, entre outros, € a conces-
sao de asilo politico, colocando o Brasil em posicao de
vanguarda como um pafs em que migrar ¢ um direito na
sociedade globalizada. A reciprocidade de tratamento
permitird avangar para relacoes de respeito aos brasi-
leiros no exterior. Além disso, destaca-se que a politi-
ca migratoria brasileira deve se pautar pelo repudio e
prevencao a xenofobia, ao racismo e quaisquer outras
formas de discriminacdo, em especial pela condigiao
migratéria. A liberdade de locomocao ou de circulagao
constitui um dos direitos fundamentais da dignidade da
pessoa humana.

3. A DIGNIDADE DA PESSOA HUMANA E A LEI DE
MIGRACAO: As TRES VERTENTES DE DIREITOS
Humanos

“A calamidade que se vem abatendo sobre um niime-
ro cada vez maior de pessoas nao ¢ a perda de direitos
especificos, mas a perda de uma comunidade disposta e
capaz de garantir quaisquer direitos”, segundo Arendt.
Além disso, as pessoas nao nascem iguais. “Tornamo-
-nos iguais como membros de um grupo por forca de
nossa decisdo de nos garantirmos direitos reciproca-
mente iguais.””* Desse modo, as pessoas tém o direito
de pertencer a uma comunidade e também de mudar
dessa comunidade. A migracio como direito humano

32 ARENDT, Hannah, Origens do Totalitarismo, Sio Paulo: Com-
panhia das Letras, 2000, p. 335.

possibilita a pessoa o direito a ser inserida em uma outra
comunidade que ndo a sua originaria, seja voluntaria ou
involuntariamente.

A dignidade da pessoa migrante é um dos pilares da
nova lei. A migracio, deslocamento e mobilidade sao
cada vez mais frequentes na sociedade globalizada. A
liberdade de locomocio inclui o direito de entrar e sair
de seu pafs de residéncia habitual independentemente
de sua nacionalidade. A dignidade da pessoa migran-
te também se pauta pela liberdade de circular entre os
paises. Economicamente, a migracao contribui para o
desenvolvimento econémico e social de todos os Esta-
dos, pela inser¢ao do migrante no mercado de trabalho,
o que gera renda e arrecadacio.

O referencial de dignidade se refere a um atributo,
a uma qualidade essencial pertencente a todo ser hu-
mano em sua condicao de ser em relacdo a si mesmo
e em relacdo ao meio social. Esse atributo possui um
valor, que esta acima de qualquer preco e nio possui
qualquer outra coisa equivalente, conforme os estudos
de Kant, para quem, no reino dos fins, “tudo tem ou
um preco ou uma dignidade”.” Além do valor, esse atri-
buto contém uma pluralidade de concep¢des que sdo
definidas pelas diversas areas do conhecimento, como,
por exemplo, a Filosofia, a Etica, a Politica, a Antro-
pologia, a Psicologia, a Religiao e o Direito. Cada uma
dessas ciéncias apresenta seus fundamentos para a com-
preensido da dignidade humana, de maneira a construir
conjuntamente a ideia de que todo ser humano possui a
liberdade e a capacidade de decidir sobre a sua propria
vida e de fazer escolhas, de tragar seu proprio destino,
de ser feliz e de ser respeitado em todos os lugares en-
quanto ser dotado de vontade.

Desse contexto, nota-se uma aproximaciao entre os
direitos fundamentais nas ordens constitucionais e os
direitos humanos na ordem internacional, tendo como
fundamento a dignidade da pessoa humana. Conside-
rando a diversidade cultural e as diferentes evolucoes na
protecao do individuo em cada Estado, a dignidade da
pessoa humana deve ser pensada como um “conceito

» 34

aberto, plastico e plural no mundo contemporaneo”.
Além disso, vale lembrar que a dignidade encontra-se

33 KANT, Immanuel. Fundamentacao da Metafisica dos Costumes,
Edigoes 70, p. 77.

34 BARROSO, Luis Roberto. A Dignidade da Pessoa Humana no Di-
reito Constitucional Contemporineo: Natureza Juridica, Contetidos Mini-
mos e Critérios de Aplicacio, Versao provisoria para debate publico.
Mimeografado, dezembro de 2010, p. 18.
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em “construcao permanente”,”

impedindo a adog¢ao de
medidas que retrocedam ou deem interpretacdo restriti-

va a compreensiao do conceito.

Nesta seara, se a globalizacdo promove as quatro li-
berdades precipuamente por meio da circulagao de mer-
cadorias, servicos e capitais, as pessoas também devem
ser incluidas e ndo mitigadas por legislagdes nacionais.
Importante salientar a dignidade ¢ a qualidade que per-
tence a todo ser humano da comunidade internacional,
independentemente de sua condi¢io de nacional de
um Estado. A dignidade da pessoa humana ¢ um valor
também reconhecido nos tratados internacionais, como
fundamento da ordem internacional, assim como o di-
reito de migrar.

No preambulo da Carta das Nag¢oes Unidas, de 1945,
os Estados reafirmaram a fé nos direitos fundamentais
do homem, na dignidade e no valor da pessoa humana,
na igualdade de direitos dos homens e das mulheres,
assim como das nagoes, grandes e pequenas. A Decla-
racao Universal de Direitos Humanos, de 1948, reco-
nhece que a dignidade ¢ inerente a todos os membros
da familia humana e que eles gozam de direitos iguais
e inalienaveis. No que tange 2 mobilidade de pessoas, o
Artigo 13, paragrafo 2° afirma que toda pessoa tem o
direito de livtemente circular e escolher a sua residén-
cia no interior de um Estado, de sair do pafs em que
se encontra, incluindo o seu, e o direito de regressar a
ele. Além disso, estabelece que a pessoa sujeita a pet-
seguicdo tem o direito de procurar e de beneficiar de
asilo em outros paises, conforme dispde o Artigo 14.
Na mesma direcao se alinha o Pacto de Diteitos Civis ¢
Politicos (1966). O Pacto de Direitos Econémicos, So-
ciais e Culturais (1960) eleva a educacio como forma de
promover o desenvolvimento da personalidade humana
e do sentido de sua dignidade. Observa-se uma nogao
de dignidade da pessoa em multiplas dimensdes, entre
eles a politica, econdémica social e cultural. O direito de
migrar garante o direito do desenvolvimento da pessoa
humana em suas multiplas dimensdes.

No ambito regional, a Conven¢ao Americana de Di-
reitos Humanos assegura a pessoa os direitos de circu-
lagdo e de residéncia conforme dispde os paragrafos do
Artigo 22. Destaca-se, entre outros, que a nova Lei de
Migracdo esta em sintonia com a convengao no que se
refere a vedagdo a expulsio coletiva de migrantes dis-

35 LEITE, Catlos Bezerra. Direitos Humanos, Lumen Jutis, 2010,
p- 45.

posto no Artigo 61, bem como assegura que as politicas
migratérias se fundamentam no repudio as praticas de
expulsao ou de deportacio coletivas (Artigo 4°, XXII).
Entende-se por repatriacdo, deportacdo ou expulsao
coletiva aquelas que nio individualizam a situagdo mi-
gratoria irregular de cada pessoa. Por seu turno, o Pro-
tocolo n° 4, em que se reconhecem certos direitos e
liberdades além dos que ja figuram na Convenciao Eu-
ropeia de Direitos do Homem (1963), também assegura
a liberdade de circulacao, dando énfase a condicao mi-
gratoria, ao reconhecer no Artigo 2° que qualquer pes-
soa que se encontra em situacdo regular em territorio
de um Estado tem direito a nele circular livremente e
a escolher livtemente a sua residéncia. Na mesma di-
recdo, a Convencao Africana dos Direitos Humanos e
dos Povos (1981) reconhece os direitos de liberdade de
circulacdo nos termos do Artigo 12.

Destarte, a migracao ¢ um direito humano que deve
ser respeitado por todos os Estados e nao pode ser res-
tringido senio em virtude de lei. Assim, os instrumen-
tos internacionais, paralelamente, garantem aos paises
o direito de estabelecer restri¢oes para proteger a segu-
ranga nacional, a ordem ou satde publicas e o interesse
publico.

A inovacido da Lei de Migracao se refere a aborda-
gem das trés vertentes da prote¢iao da pessoa humana;
além dos direitos humanos, ela abrange o direito huma-
nitario e o direito dos refugiados. A lei possibilita a con-
cessdo de visto temporario para acolhida humanitaria
em caso de o apatrida ou o nacional de qualquer pais es-
tiver em situagdo de grave ou iminente instabilidade ins-
titucional, de conflito armado, de calamidade de grande
proporcao, de desastre ambiental ou de grave violagao
de direitos humanos ou de direito internacional huma-
nitario. No que tange ao direito dos refugiados, a Lei de
Migracao dialoga com a Lei n® 9.474, de 22 de julho de
1997, referente ao Estatuto dos Refugiados, na medida
em que estabelece que na sua aplicagdo devem ser ob-
servadas as disposicoes do estatuto quando houver si-
tuagbes envolvendo refugiados e solicitantes de refigio.

4. As PRINCIPAIS MUDANGCAS DE PARADIGMA

A afirmagao da migragao como direitos hu-
manos ¢ uma das principais alteragdes de paradig-
ma da nova lei de migracao. A seguir apresentam-se
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brevemente as principais mudangas trazidas pelo
teor da norma juridica, que estabelece uma nova
politica migratéria com fundamento da universa-
lidade, indivisibilidade e interdependéncia de direi-
tos humanos, nao excluindo as demais ja mencio-
nadas no presente artigo.

4.1. Protecao do apatrida e reducao da apatridia

A nova lei da protecio especial ao apatrida, aquela
pessoa que nao é considerada como nacional por ne-
nhum Estado, segundo a sua legislacio, nos termos da
Convencao sobre o Estatuto dos Apatridas (1954). De
acordo com a lei, durante a tramitacdo do processo de
reconhecimento da condi¢ao de apatrida, o sujeito goza
de iguais direitos e garantias atribuido aos migrantes no
Artigo 4°. A norma, a partir de regulamento, estabele-
cerd um sistema especial de prote¢ao ao apatrida, com
a adocdo de um processo simplificado de naturaliza¢io.
Entre as garantias, ainda que o apatrida reconhecido
nao opte pela naturalizagao imediata, ele tera a autori-
zagdo de residéncia outorgada em carater definitivo. O
apatrida ganha tratamento especial em caso de depor-
tacdo, pois nos termos do Artigo 52, que dependera de
prévia autorizagdo da autoridade competente.

4.2, Nao discriminacao e nao criminaliza¢dao

A nova lei afasta a criminalizacio do migrante em
condicio irregular, garantindo-lhe o direito 2 ampla de-
fesa e ao contraditorio, e prazo razoavel para regulari-
zar a sua situacdo migratoria. A lei proibe, também, a
discriminacdo da pessoa pela sua condi¢do migratoria,
cabendo ao Estado promover politicas para a inclusao
do migrante nas atividades economicas e sociais.

Destaca-se o Parecer (SF) n° 7, de 2017-CRE duran-
te a tramitacdao no Senado, que fez uma breve retrospec-
tiva da migracdo brasileira, asseverando que

Desde o Império, o tema da situagio juridica do
estrangeiro foi sendo versado, de um lado, a partir do
dirigismo migratério, muitas vezes contra a vontade das
pessoas, com a promogdo do trafico de escravos, ou
de tom discriminat6rio, com a preferéncia por pessoas
de ascendéncia europeia. De outro lado, muitas vezes
a legislacdo patria dedicou-se a acentuar as suspeitas e
as ameagas que poderiam representar os estrangeiros
em solo nacional, o que implicou a criminalizagdo da

imigracdo e em hipéteses sumdrias ou arbitrarias para
deportar ou expulsar estrangeiros.

Nesse sentido, o HEstatuto do Estrangeiro contém
uma politica de imigracdo cunhada na protegio do tra-
balhador nacional. Assim, “o mercado de trabalho nao
deve ser fechado e a migracdo é um fator de seu desen-

2 36

volvimento.” *°, mas

A imigracao deve ser reconhecida como um impe-
rativo moral e econdémico tanto para os desenvolvidos
como para o mundo subdesenvolvido. Isso ndo é apenas
do interesse da humanidade, da justi¢a e da decéncia. E
também no interesse publico global - embora poucos
ainda o reconhecam.”’

Outro ponto importante se refere ao Estatuto do
Estrangeiro, que proibia ao estrangeiro admitido no ter-
ritério nacional exercer atividade de natureza politica.
A nova lei de migracido reconhece o direito de reunido
para fins pacificos; direito de associagao, inclusive sindi-
cal, para fins licitos; estabelecendo igualdade de direitos
em relacdo aos nacionais. A pessoa migrante ndo po-
dera ser impedida de ingressar no pafs por motivo de
raga, religido, nacionalidade, pertinéncia a grupo social
ou opinido politica.

A lei garante o acesso igualitario e livre do migrante a
servicos, programas ¢ beneficios sociais, bens publicos,
educacio, assisténcia juridica integral publica, traba-
lho, moradia, servico bancario e seguridade social, bem
como acesso 2 justica ¢ a assisténcia juridica integral
gratuita a0s que comprovarem insuficiéncia de recursos
nos casos de deportacdo ou expulsio, podendo nessas
situacOes atuar a Defensoria Pablica da Unido. No caso
da repatriacdo, somente nos casos em que ela nao seja
possivel imediatamente, serd assegurada a assisténcia ju-
diciaria pela Defensoria Publica da Unido.

4.3. Desburocratizacao

A Lei de Migracao muda o tratamento dado ao imi-
grante em situacdo irregular. O Estatuto do Estrangeiro
vedava a legalizagdao da estada de clandestino e de irre-
gular e previa a possibilidade de eles serem presos por
ordem do ministro da Justica enquanto nao se efetivasse
a sua deportacio, por prazo de sessenta dias. A nova

36 Idem p. 3.
37 JUSS, Satvinder S. International Migration and Global Justice. Al-
dershot: Ashgate Publishing Limited, 2000, p. x.
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politica migratéria assegura ao migrante o direito de ser
notificado pessoalmente das irregularidades verificadas
e concede prazo para regularizacdo nao inferior a ses-
senta dias, podendo ser prorrogado por igual periodo
por despacho fundamentado e mediante compromisso
de a pessoa manter atualizadas suas informacoes domi-
ciliares. A notificacdo nao impede a livre circulagao em
territério nacional.

Outra mudanca na politica migratéria brasileira ¢ a
promogao nao s6 da entrada regular, mas também da
regularizacdo de documentos, com acesso a servicos
publicos necessarios a regularizacdo do migrante indo-
cumentado.

No que se refere a fiscalizacdo maritima, a lei dis-
pensa a verificagdao de passageiro, tripulante e estafe de
navio em passagem inocente, a ndo ser quando houver
necessidade de descida de pessoa a terra ou de subida a
bordo do navio.

5. CRITICAS AO VETO PRESIDENCIAL

A lei de migracao foi sancionada pelo presidente da
Republica com veto parcial a vinte e dois dispositivos
do texto. Em comunica¢io direcionada ao presidente
do Senado, os motivos que fundamentaram os vetos fo-
ram a contrariedade ao interesse publico e a inconstitu-
cionalidade dos artigos e paragrafos.

O conceito de migrante, nos termos do inciso I do §
1° do artigo 1o, como pessoa que se desloca de pals ou
regido geografica ao territorio de outro pais ou regiao
geografica, incluindo o imigrante, o emigrante, o resi-
dente fronteirico e o apatrida, foi vetado por ser con-
siderado “demasiadamente amplo” e por abranger “in-
clusive o estrangeiro com residéncia em pafs fronteirico,
o que estende a todo e qualquer estrangeiro, qualquer
que seja sua condicdo migratoria, a igualdade com os
nacionais, violando a Constitui¢ao em seu artigo 50, que
estabelece que aquela igualdade ¢ limitada e tem como
critério para sua efetividade a residéncia do estrangei-
ro no territério nacional”. Em sentido diametralmente
oposto, o principal objetivo da inser¢do do vocabulo
“migrante” no texto da lei era justamente afastar “a dis-
tincao indevida sobre a titularidade dos direitos huma-
nos baseada na condi¢ao migratéria”.”® A manutencio

38  Camara dos Deputados. Parecer da Comissio Especial des-

do conceito estabeleceria uma afirmacio do migrante,
independentemente de sua condi¢do migratéria, como
sujeito de direitos e garantiria uma maior prote¢io a
pessoa enquanto ser e nao a sua condi¢ao de estar.

Com relagao aos povos indigenas, o veto ao § 20 do
artigo 1o afastou a possibilidade de se reconhecer a au-
tonomia dos povos originarios de livremente circularem
em suas terras. Aceitar o dispositivo vetado nao seria
uma ameaca a defesa da soberania tetritorial brasileira,
mas apenas exigiria adotar politicas de maior controle
das institui¢Oes brasileiras nos pontos de fronteiras.

Com relacao aos principios e garantias da politica
migratéria, a vedacdo ao estrangeiro para o exercicio de
cargo, emprego ou fungio publica, nos termos do veto
aos §§ 20 e 30 do artigo 4o e alinea d do inciso 1I do
artigo 30, estabelece, na verdade, discriminagio proibi-
da pelo caput do artigo 5° entre brasileiros e estrangeiros
domiciliados no Brasil, a exce¢ao dos cargos destinados
a brasileiros natos previstos na Constituicdo Federal.
Desde a Emenda Constitucional n® 19, de 1998, os car-
gos, empregos e funcdes publicas passaram a estar aces-
siveis também aos estrangeiros, na forma da lei, como
preceitua o Artigo 37, 1. O Estado democratico de direi-
to ¢ aquele que promove a igualdade de direitos civis em
respeito a rule of law. A vedacdo aos paragrafos mantém
a mesma ideia do Artigo 2° da Lei n® 6.815/1980, de
“defesa do trabalhador nacional”, estabelecendo distin-
¢des entre os setores publico e privado.

O Artigo 14 trata do visto temporario e estabelece
as hipoteses para a sua concessao. O veto ao § 10 des-
te artigo foi justificado sob o fundamento de que “nio
se afigura adequado e recomendavel permitir-se que o
relevante instituto do visto temporario possa ter novas
hipéteses, além das definidas nesta lei, criadas por re-
gulamento, com risco de discricionariedade indevida e
com potencial de gerar inseguranga juridica.” Contudo,
o inciso III do Artigo 14 estabelece “outras hipoteses
definidas em regulamento”, o que apresenta uma apa-
rente incongruéncia normativa. Nota-se que o rol nio é
exaustivo, possibilitando outras hipdteses futuras, con-
siderando o préprio dinamismo da sociedade.

No que tange a veda¢ao ao Artigo 37 e inciso IV do
artigo 40 que trata do visto ou autorizagdo de residéncia

tinada a proferir parecer ao Projeto de Lei n® 2516, de 2015, 2016,
p. 13, Disponivel em http://www.camara.gov.bt/proposicoesWeb/
prop_mostrarintegra’codteor=1474829&filename=Tramitacao-
PL+2516/2015, Acessado em 20/06/2017.
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para fins de reunido familiar foi justificado como “dis-
positivos que podetiam possibilitar a entrada de criangas
sem visto, acompanhada de representantes por fatores
de sociabilidade ou responsavel legal residente e, com
isso, facilitar ou permitir situagdes propicias ao seques-
tro internacional de menores”. Data venia, a manuten¢ao
dos dispositivos afirmaria o direito a reunido familiar aos
migrantes, sem prejuizo aos direitos e obrigacoes estabe-
lecidos por tratados vigentes no Brasil e que sejam mais
benéficos ao migrante e ao visitante, em particular os
tratados firmados no ambito do Mercosul, conforme
dispoe o Artigo 111 da lei. Isso significa que esses dispo-
sitivos nao afetam as obriga¢Oes internacionais assumi-
das pelo Brasil na Convengdo da Haia de 1980 sobre As-
pectos Civis sobre Sequestro Internacional de Criangas.
Ademais, a mae ¢ a principal subtratora da crianca nos
casos de sequestro internacional de menores e nao tetia
impacto consideravel para justificar a vedacao.

O Artigo 116 da Lei de Migragdo objetivava revogar
as expulsdes decretadas antes da vigéncia da Constitui-
¢do Federal e, a partir da vigéncia, dependeria da adogao
de critérios para revogacao e escalonamento da validade
das medidas expulsérias por 6rgao competente do Po-
der Executivo. As razdes do veto foram de que “os atos
materiais de expulsdao e, consequentemente, de sua re-
vogacio, consubstanciam efetivo exercicio de soberania
nacional, competéncia material privativa do presidente
da Republica, a teor dos incisos VII e VIII do artigo
84 da Constituicao. Ademais, no mérito, o dispositivo
poderia representar um passivo indenizatério a Unido,
com efeitos negativos nas contas publicas e inseguranca
juridica as decisOes de instituicOes brasileiras a expul-
soes.” Todavia, considerando o fator tempo de quase
trés décadas, o impacto desse dispositivo seria minimo.
Uma vez revogada a expulsdo decretada, o imigrante,
para retornar ao Brasil, deve atender as condi¢oes dos
vistos previstos em lei e ndo se enquadrar nos impedi-
mentos de ingresso. Além disso, a nova lei prevé a possi-
bilidade de procedimentos para apresentacio e proces-
samento de pedidos de suspensao e de revogacdao dos
efeitos das medidas de expulsio e de impedimento de
ingresso e permanéncia em territorio nacional, que de-
pendera de regulamento, conforme o Artigo 56. Assim,
a lei apresenta uma visio mais humanista em relagdao
ao migrante, que atendendo a condi¢Oes especiais, po-
dera ter autorizagdo de residéncia, com o proposito de
viabilizar medidas de ressocializagio em cumprimento
de penas aplicadas ou executadas em territério nacional.

O artigo 118 previa a concessao de autorizacao de
residéncia aos imigrantes que, tendo ingressado no
territério nacional até 6 de julho de 20106, indepen-
dentemente de sua situagdo migratoria prévia. O veto
presidencial qualificou o dispositivo como “anistia in-
discriminada a todos os imigrantes”. Destaca-se que o
§ 4° do artigo era claro em afirmar que a autoriza¢ao de
residéncia ndo implicaria anistia penal e nao impediria
o processamento de medidas de expulsao do migrante.
Isso nao seria novidade, pois o Brasil ja concedeu anistia
a estrangeiros em governos passados.

No que tange a repatriacdo, que consiste em medida
administrativa de devoluciao de pessoa em situagiao de
impedimento ao pais de procedéncia ou de nacionalida-
de, nos termos do Artigo 49, o § 5° foi revogado com
acerto. O paragrafo previa que comprovado o dolo ou a
culpa da empresa transportadora, serdo de sua respon-
sabilidade as despesas com a repatriagdo e os custos de-
correntes da estada da pessoa sobre quem recaia medida
de repatriacao.” O veto ao dispositivo foi favoravel ao
interesse publico, na medida em que a Convencao sobre
Aviagdao Civil Internacional assegura que as empresas
recebam valores por intermédio de seguros obrigatérios
para cobrir as despesas com trepatriagdo, e seus custos
decorrentes, de maneira objetiva, sem necessidade de
comprovacio de dolo ou culpa. Entendimento diverso
representaria 6nus indevido ao Estado brasileiro, além
de poder representar uma procrastinacao da estada do
imigrante ou visitante impedido de entrar no Pais.”

Com relagio a transferéncia de condenado, o § 3°
do artigo 105, que previa a competéncia do Superior
Tribunal de Justica para a homologacao da sentenca es-
trangeira, foi vetado sob o fundamento de que “ndo ha
que se falar em sentenca estrangeira a ser homologada,
posto tratar-se de transferéncia, feita voluntariamente
pelo condenado e em seu proprio beneficio, e cujos tra-
tados e convengdes a respeito visam simplificar, e nao
burocratizar, a transferéncia internacional de presos”.
Ressalta-se que a jurisprudéncia ¢ pacifica no sentido de
que ¢ dispensavel a homologacao de sentenca estrangei-
ra de decisao penal nos casos de transferéncia de pessoa
condenada, uma vez que possuem uma tramitagiao espe-
cifica previsto em tratados internacionais.”

39 Ver Sentengas Estrangeiras examinadas pelo Superior Tribunal
de Justica: SE 3521/PT; SE 4141/PT; SE 5237/US. ¢ SE 5269/PT.
A homologacio de sentenca condenatéria ndo constitui requisito
para a concessao de beneficio de transferéncia de pessoa condenada.
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6. CONSIDERAGOES FINAIS

A nova Lei de Migracao é um marco na historia das
politicas migratérias no Brasil. Como Estado demo-
cratico de direito, a lei se fundamenta na dignidade da
pessoa migrante, independentemente da sua condi¢iao
migratéria. Fortalece politicas publicas para o imigrante
e emigrante, além de repudiar e prevenir a xenofobia, o
racismo e quaisquer outras formas de discriminacao, em
especial pela condi¢ao migratoria.

A liberdade de locomocio ou de circulagio é um di-
reito humano, sendo que toda pessoa tem o direito de
migrar. O desenvolvimento sustentavel nas politicas mi-

gratorias contribui para promover uma justica social, re-
chagcar as politicas de criminalizacdo da pessoa migrante
e para assegurar a todas as pessoas o gozo de direitos de
liberdade e de garantias constitucionais de direitos ci-
vis para alcancarem uma igualdade juridica. O migrante
em situagdo irregular passa a ser tratado com respeito,
tendo direito a defesa, a regularizacdo, podendo circular
livtemente durante a analise de sua regulatizacio.

Na sociedade globalizada, a migracio deve ser vista
como fator de desenvolvimento econémico e social. O
migrante nao é objeto sem valor, mas tio-somente um
ser humano igual a outro ser humano, que tem o direito
de pertencer a uma comunidade.
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ABSTRACT

The last 30 years in the history of international investment law witnessed the
emergence of investor-state dispute settlement (ISDS) as the definitive me-
thod for the resolution of investment disputes, and the expanding role of the
investor in the same. Investment dispute settlement has become largely syno-
nymous with a system that involves an investor, often private entity, in interna-
tional arbitration against its host state. States, in this same setting, are relegated
to the role of respondent. But despite the predominant role of the investor,
some mechanisms involving both states (host state and home state of the
investor) do exist. Some of these mechanisms, such as state-state dispute set-
tlement and binding interpretations, have been used for years. Others, such as
national contact points or ombudsmen, are newer. As investment law enters a
new era of reflection with the functioning of the current ISDS machinery at
its centre, some of the efforts at reforming international investment law focus
on enhancing the role of the state in investment dispute settlement and add
to the popularity of some of these mechanisms. The article critically explores
three ‘soft’ non-adjudicatory approaches to the prevention or resolution of
investment disputes that belong to the sphere of state-to-state procedures and
have gained currency in recent years: joint interpretive statements, including
subsequent agreement or practice under general public international law and
clarifications through diplomatic notes and periodic review of treaty content;
filter mechanisms; and focal points or ombudsmen.

Keywords: non-adjudicatory State-State mechanism; joint interpretations;
filters; focal points

Resumo

Os dltimos 30 anos na histéria do diteito de investimento internacional
testemunharam o surgimento da solu¢ao de conflito entre investidores e
Estados como o método para a resolugdo de conflitos de investimento e
o papel crescente do investidor no mesmo. A resolucdo de litigios de in-



vestimento tornou-se em grande parte sindonimo de um
sistema que envolve um investidor, muitas vezes entida-
de privada, num processo de arbitragem internacional
contra o seu Estado anfitriao. Os Estados, neste mesmo
cenario, sio relegados ao papel do reu. Mas, apesar do
papel predominante do investidor, alguns mecanismos
envolvendo ambos os Estados (Estado anfitriao e Es-
tado de origem do investidor) existem. Alguns desses
mecanismos, como a resolucao de litigios entre Estados
e as interpretagdes vinculativas, foram usados ha anos.
Outros, como os Pontos de contato nacionais ou o Om-
budsman, sio mais novos. Como o direito dos investi-
mentos entra em uma nova cra de reflexdo com o fun-
cionamento do atual sistema de resoluciao de disputas
no seu centro, alguns dos esforcos de reforma interna-
cional sao visiveis, concentrando-se no papel crescente
do Estado na resolucdo de disputa, aumentando assim
a popularidade de alguns desses mecanismos. O artigo
explora criticamente trés abordagens ‘nao-contenciosas’
para a prevencdo ou a resolucdo de disputas de investi-
mento que pertencem a esfera de procedimentos Esta-
do-Estado que ganharam atencdo nos ultimos anos: as
declaracOes interpretativas conjuntas, incluindo acordo
ou pratica subsequente regido pelo direito internacional
publico e esclarecimentos através de notas diplomaticas
e revisdo periédica do conteudo dos tratados; mecanis-
mos de filtragem; e pontos focais ou ombudsman.

Palavras-chave: resolu¢ao nio contenciosa de dispu-
tas; interpretacdo conjunta; filtros; pontos focais

1. INTRODUCTION

The last 30 years in the history of international in-
vestment law witnessed the emergence of investor-state
dispute settlement (ISDS) as the definitive method for
the resolution of investment disputes, and the expan-
ding role of the investor in the same. Investment dis-
pute settlement has become largely synonymous with
a system that involves an investor, often private entity,
in international arbitration against its host state. States,
in this same setting, are relegated to the role of respon-
dent. But despite the predominant role of the investor,
some mechanisms involving both states (host state and
home state of the investor) do exist. Some of these me-
chanisms, such as state-state dispute settlement and bin-
ding interpretations, have been used for years. Others,
such as national contact points or ombudsmen, are

newer. As investment law enters a new era of reflection’
with the functioning of the current ISDS machinery at
its centre, some of the efforts at reforming internatio-
nal investment law focus on enhancing the role of the
state in investment dispute settlement and add to the
popularity of some of these mechanisms.

The purpose of the present article is to critically ex-
plore three of these complementary or alternative ap-
proaches to the prevention or resolution of investment
disputes that belong to the sphere of state-to-state pro-
cedures and have gained currency in recent years. All
three mechanisms are ‘soft’ non-adjudicatory means by
which states parties to a treaty reserve for themselves
a role in the interpretation or application of an invest-
ment treaty in investment dispute settlement or in dispu-
te prevention. These means often require consultations
between the parties, although consultations are not exa-
mined as a standalone mechanism in the present contri-
bution. The article is structured as follows. The first part
focuses on interpretive statements issued jointly by the
contracting parties. These include subsequent agreement
or practice under general public international law, bin-
ding interpretations provided for in the treaty text, other
interpretations, and clarifications through diplomatic
notes and periodic review of treaty content. The second
part examines filter mechanisms. The third part turns to
focal points or ombudsmen. A final section concludes.

2. JOINT INTERPRETIVE STATEMENTS

‘Masters’ of their treaties,” the contracting parties are
seen as the treaties’ ‘authoritative’ interpreters or at least
as capable of providing ‘authentic’ means of interpre-
tation. This is true to some extent under general public
international law and under certain investment treaty
provisions that expressly allow the contracting parties to
assume a concrete role in the interpretation of their trea-
ties. Four of these mechanisms will be explored here:
subsequent agreement or practice under general public
international law, binding interpretive statements on the
basis of treaty provisions, other interpretive statements
not expressly provided for by the applicable investment

1 UNCTAD, World Investment Report 2015: Reforming International
Tnvestment Governance, 2015, New York and Geneva, UN, p. 120.

2 UNCTAD, IIA Issues Note No. 3: Interpretation of ILAs: What
States Can Do, 2011, p. 4.
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treaty as such, and clarifications through diplomatic no-
tes and periodic review of treaty content.

2.1. Subsequent agreement or practice under
general public international law

Under certain conditions, states can give authoritative
interpretations of their treaties on the basis of general
public international law. Article 31(3)(a) and (b) of the
Vienna Convention on the Law of Treaties (VCLT) pro-
vides that treaty interpretation shall take into account,
together with the context ‘[ajny subsequent agreement
between the parties regarding the interpretation of the
treaty or the application of its provisions’ and ‘[a|ny sub-
sequent practice in the application of the treaty which
establishes the agreement of the parties regarding its
interpretation’.’  According to the International Law
Commission (ILC), ‘an agreement as to the interpreta-
tion of a provision reached after the conclusion of the
treaty represents an authentic interpretation by the pat-
ties which must be read into the treaty for purposes of
its interpretation’.* The Report of the International Law
Commission on its sixty-fifth session in 2013 established:

By  describing

subsequent agreements and

subsequent practice under article 31(3)(a) and
(b) as “authentic” means of interpretation the
Commission recognizes that the common will of
the parties, from which any treaty results, possesses
a specific authority regarding the identification
of the meaning of the treaty, even after the
conclusion of the treaty. The Vienna Convention
thereby accords the parties to a treaty a role which
may be uncommon for the interpretation of legal
instruments in some domestic legal systems.”

The ILC has warned that Article 31(3) of the VCLT
requires that subsequent agreement and practice be
taken into account, but that does not necessarily imply
that these means ‘possess a conclusive, or legally bin-
ding, effect’; in other words, they do not override all
other means of interpretation.® By contrast, when ‘the
parties consider the interpretation to be binding upon

3 On the distinction between ‘subsequent agreement’ and ‘subse-
quent practice’, see ILC, Report of the International Law Commis-
sion, Sixty-fifth session (6 May—7 June and 8 July—9 August 2013),
UN Doc A/68/10 (2013), p. 21-24.

4 1LC, Yearbook of the International 1aw Commission 1966, Vol. 11
221, [14], UN Doc A/CN.4/SER.A/1966/Add.L

5 ILC, Report of the International Law Commission, Sixty-fifth
session(6 May—7 June and 8 July—9 August 2013), UN Doc A/68/10
(2013), p. 21.

6 Ibid., p. 21.

them’, subsequent agreements and practice regarding
the interpretation of a treaty st be conclusive.” Such
possibility for binding or conclusive effect is clear in
cases, such as in Article 1131, paragraph 2, of the North
American Free Trade Agreement (NAFTA), where the
treaty itself provides for it.® Article 1131 of NAFTA
will be discussed in the following section.

The contracting parties’ ability to provide authori-
tative means of interpretation in relation to their trea-
ties has also been addressed by the Permanent Court
of International Justice (PClJ) and by the International
Court of Justice (ICJ). The PCI]J has held that ‘[i]t is an
established principle that the right of giving an authori-
tative interpretation of a legal rule belongs solely to the
person or body who has power to modify or suppress
it’.? In its turn, the International Court of Justice (ICJ)
has repeatedly made reference to or sought to establish
the presence of the parties’ subsequent agreement or
practice as to the interpretation of a treaty."

2.2, Binding joint interpretations on the basis of
treaty provisions

Binding party interpretations on the basis of con-
crete investment treaty provisions, initially encounte-
red in North American investment treaty practice but
now becoming more widespread, allow for interpretive
statements either by the parties or by a joint commis-
sion made up by representatives of the contracting par-
ties that are binding on a tribunal. Probably the most
famous of these provisions is Article 1131, paragraph
2, of NAFTA which has formed the basis of several
joint statements by the NAFTA Free Trade Commission
(FTC)." The most notable use of the article took place
in 2001, when the NAFTA FTC issued an interpretive

7 Ibid., p. 22.

8 Ihid., p. 22.

9 Delimitation of the Polish-Czechoslovakian Frontier (Question
of Jaworzina), Advisory Opinion, (1923) PCIJ Series B no 8.

10 E.g Territorial Dispute (Libyan Arab Jamahiriya/Chad), Judg-
ment, IC] Reports 1994, p. 6, para. 66; Kasikili/Sedudu Island (Bot-
swana/Namibia), Judgment, IC] Reports 1999, p. 1045, paras 48,
63; Sovereignty over Pulau Ligitan and Pulau Sipadan (Indonesial-
Malaysia), Judgment, IC] Reports 2002, p. 625, paras 37, 61; Whal-
ing in the Antarctic (Australia v. Japan: New Zealand intervening),
Judgment, IC] Reports 2014, p. 226, para. 83; Maritime Delimitation
in the Indian Ocean (Somalia v. Kenya), Judgment, 2 February 2017,

para. 64.
11 See  http://wwwisice.oas.org/TPD/NAFTA/NAFTA e.
ASP#Understanding,
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statement that equated fair and equitable treatment, as
enshrined in Article 1105 of NAFTA, with the minimum
standard of the treatment of aliens under customary in-
ternational law.'* This interpretation is no less nototrious
because when it was issued, in an ongoing dispute, the
Pope & Talbot tribunal had already determined that ‘the
requirement to accord NAFTA investors fair and equita-
ble treatment was independent of, not subsumed by the
requirement to accord them treatment required by inter-
national law’. As a consequence of the FTC interpretive
statement, the tribunal was required to recant.

Article 1131, paragraph 2, of NAFTA has been emu-
lated in subsequent US and Canadian treaty practice.”
An equivalent provision exists in the new international
investment treaties of the European Union, but also in
investment treaties concluded outside these regions. For
instance, the EU-Singapore free trade agreement (FTA)
provides:

“Where serious concerns arise as regards issues of
interpretation which may affect matters relating to
this Chapter, the Trade Committee [...] may adopt
interpretations of provisions of this Agreement.
An interpretation adopted by the Trade Committee
shall be binding on a tribunal deciding on a claim
[...], and any award shall be consistent with that

decision. The Trade Committee may decide that

an interpretation shall have binding effect from a

specific date” ™

Outside the EU, an example comes from the Korea-
-New Zealand FTA. This 2015 treaty provides that a tri-
bunal, on the request of the respondent, shall ‘request a
joint interpretation of the Joint Commission of any pro-
vision of this Agreement that is in issue in a dispute’.””
The Joint Commission shall submit to the tribunal any
joint decision on the interpretation of the agreement
within 60 days."® This joint decision will be binding on
the tribunal and ‘any award must be consistent with that
joint decision’.!” If the Joint Commission fails to make a

decision within 60 days, the issue reverts to the tribunal

12 NAFTA, Free Trade Commission Clarifications Related to
NAFTA Chapter 11, 31 July 2001, http://www.worldtradelaw.net/
nafta/chap1linterp.pdf.

13 E.g Article 30(3) of the US Model BIT (2012) and Article
33(1) of the Canadian Model BIT (version of 2012).

14 Article 9.19(3) of the EU-Singapore free trade agreement
(FTA). For another example, see Articles 8.31(3) and 26.3(2) of
the EU-Canada Comprehensive Economic and Trade Agreement
(CETA).

15 Article 10.25(1) of the Korea-Nez Zealand FTA (2015).

16 Article 10.25(1) of the Korea-Nez Zealand FTA (2015).

17 Articles 10.25(2) and 10.28 (2) of the Korea-Nez Zealand FTA
(2015).

for determination.”® Similarly, Russia’s recent Regulation
on Entering into International Treaties on the Encou-
ragement and Mutual Protection of Investments, which
replaces the Russian Model BIT,” recommends that ar-
bitration proceedings not be commenced of, if commen-
ced, be suspended, pending consultations between the
contracting parties in order to render a binding interpreta-
tion of investment treaty provisions raised in a dispute.”’
Provisions on binding interpretive statements sometimes
allow a disputing party to request the tribunal to submit to
the contracting parties its proposed decision or award for

comments concerning any of its aspects.”!

Binding ‘interpretations’ are also provided for in re-
lation to specific measures, notably those relating to ta-
xation and prudential measures. The relevant provisions
typically apply when an exception or other defence is
invoked by the host state, in which case the competent
tax or financial authorities” or the contracting parties®
need to determine whether the arguments of the host
state constitute a valid defence. This type of procedure
for binding determinations, called ‘filter’, could be con-
sidered as a joint interpretation mechanism. However, in
contrast with joint interpretations discussed here, filters
tend to concern concrete application of the law in a gi-
ven situation. Filters are examined below in Section IIL

2.3. Interpretive statements not expressly
provided for as such in the treaty

Joint interpretations are also possible when not di-
rectly provided for in a treaty as such. The EU-Cana-
da Comprehensive Economic and Trade Agreement
(CETA) provides that a tribunal seised of a dispute shall
accept of, following consultation with the disputing par-
ties, may invite oral or written submissions from the non-
-disputing contracting party regarding the interpretation
the agreement. Although this provision is focused on the

18 Article 10.25(2) of the Korea-Nez Zealand FTA (2015).

19 See Foreign direct investment after Yukos Shareholders v Rus-
sia, Norton Rose Fulbright, http://www.nortonrosefulbright.com/
knowledge/publications/148974/russias-new-guidelines-on-fu-
ture-bilateral-investment-treaties.

20  See http://globalarbitrationreview.com/jurisdiction/2000149 /
russia.

21 Article 28(9)(a) of the US Model BIT (2012). However, in this
case, the comments are not binding but need only be considered.
22 E.g Article 2103(6) of the NAFTA; Article 21(5)(b) of the
Energy Charter Treaty (ECT); Article 21(2) of the US Model BIT
(2012); Article 14(7) of the Canadian Model BIT (version of 2012).
23 Article 28.7 of CETA.
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non-disputing party, when applied the result is that both
contracting parties will have provided their opinion on
the interpretation of the treaty. CETA further provides
that its Committee on Services and Investment ‘shall pro-
vide a forum for the Parties to consult’ on issues related
to the treaty’s investment chapter.” Propetly speaking,
the latter provision concerns consultations between the
parties. Consultations can end up in a joint statement that
a tribunal takes into account.

Such an example is offered by the CME » the Czech
Republic case brought on the basis of the intra-EU BIT
signed between the Czech Republic and the Netherlands
in 1991.* This treaty establishes that a contracting pat-
ty may propose to the other party consultations ‘on any
matter concerning the interpretation or application of
the Agreement’.** The provision further enjoins the other
contracting party to give ‘sympathetic consideration’ to
the request and to afford ‘adequate opportunity’ for the
consultation.”” Pursuant to this provision, in CME » the
Czech Republic, the contracting parties adopted a ‘common
position’, to which the tribunal referred in the final award.”

Another example is offered by the Railroad Develo-
pment v. Guatemala dispute brought on the basis of the
US-Dominican Republic-Central America FTA (US-
-DR-CAFTA).” Like CETA, this agreement allows a
non-disputing contracting party to make oral and writ-
ten submissions to a tribunal regarding the interpreta-
tion of the agreement.” In Railroad Development v. Gua-
temala, the tribunal had to decide on the content of fair
and equitable treatment and the minimum standard of
treatment, provided for in Article 10.5 of the US-DR-
-CAFTA. Three non-disputing contracting parties, the
United States, El Salvador and Honduras, filed submis-
sions on the matter arguing in favour of a restrictive
interpretation of Article 10.5 of the US-DR-CAFTA.*
While taking their submissions into account, the tribu-
nal found that the minimum standard of treatment has
evolved since the Neer formulation, and rejected the su-

24 Article 8.44 of the CETA.

25  CME Czech Republic B.V. (The Netherlands) v the Czech Re-
public, UNCITRAL, Final Award, 14 March 2003, paras 87, 437.
26 Article 9 of the Czech Republic-Netherlands BIT.

27 Ibid.

28  CME Czech Republic B.V. (The Netherlands) v the Czech Re-
public, UNCITRAL, Final Award, 14 March 2003, paras 87, 437.
29  Railroad Development Corporation (RDC) v Guatemala, I1C-
SID Case No ARB/07/23, Awatd, 29 June 2012.

30  Article 10.20(2) of the US-DR-CAFTA.

31  Railroad Development Corporation (RDC) v Guatemala, IC-
SID Case No ARB/07/23, Awatd, 29 June 2012, paras 207-211.

ggestion that it should be construed narrowly.”

Even outside the context of a dispute or after a
dispute has been resolved, states can make their views
known in order to influence future interpretations.”
After the tribunal in SGS » Pakistan had delivered its
Decision on Objections to Jurisdiction,” the Swiss
authorities addressed a letter to the Secretariat of the
International Centre for Settlement of Investment
Disputes (ICSID) expressing their concern about the
tribunal’s interpretation of the investment treaty’s um-
brella clause in Article 11 of the applicable BIT. The
Swiss authorities criticised the tribunal for not finding it
necessary to enquire about the Swiss authorities” inter-
pretation of Article 11 of the BIT, while Pakistan (the
respondent) was indeed asked to provide its views. The
Swiss authorities were particularly critical, especially sin-
ce the tribunal had attached importance to the contrac-
ting parties’ intentions.” The Swiss authorities further
declared that they were ‘alarmed’ about the tribunal’s
interpretation of the treaty’s umbrella clause, interpreta-
tion which run counter to Switzerland’s intention when
concluding the BIT.* The letter went on to explain the
Swiss interpretation of the umbrella clause.”” While this
reaction in relation to SGS u. Pakistan does not reflect
a state-state procedure, it could serve as guidance for
future tribunals to invite the two contracting parties to

32 Lars Markert and Catharine Titi, States Strike Back — Old and
New ways for Host States to Defend against Investment Arbitra-
tions, in Andrea Bjorklund (ed.), Yearbook on International Investment
Law & Policy 2013-2014, 2015, OUP, p. 416.

33 Lars Markert and Catharine Titi, States Strike Back — Old and
New ways for Host States to Defend against Investment Arbitra-
tions, in Andrea Bjorklund (ed.), Yearbook on International Investment
Law & Policy 2013-2014, 2015, OUP, p. 417.

34 SGS Société Générale de Surveillance S.A. v. Pakistan, ICSID
Case No ARB/01/13, Decision on Objection to Jurisdiction, 6 Au-
gust 2003.

35 E.g see the tribunal’s statement on the need for ‘[c]lear and
convincing evidence that such was indeed the shared intent of the
Contracting Parties to the Swiss-Pakistan Investment Protection
Treaty in incorporating Article 11 in the BIT” (SGS Société Géné-
rale de Surveillance S.A. v. Pakistan, ICSID Case No ARB/01/13,
Decision on Objection to Jurisdiction, 6 August 2003, para. 167).
36 Note on the Interpretation of Article 11 of the BIT be-
tween Switzerland and Pakistan in the light of the Decision of
the Tribunal on Objections to Jurisdiction of ICSID in Case No.
ARB/01/13 SGS Société Générale, attached to the Letter of the
Swiss Secretariat for Economic Affairs to the ICSID Deputy-Sec-
retary General dated 1 October 2003, cited in Emmanuel Gaillard,
Investment treaty arbitration and jurisdiction over contract claims—
the SGS cases considered’ in Todd Weiler (ed.), International Invest-
ment Law and Arbitration: 1eading Cases from the ICSID, NAFTA, Bilat-
eral Treaties and Customary International Law, 2005, p. 341-342.

37 bid.
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express their views when determining their original in-
tentions.*®

2.4, Clarifications through diplomatic notes and
periodic reviews of treaty content

An authentic interpretation must not constitute a
treaty amendment. International investment agreements
include specific provisions on amendment, which are
beyond the scope of the present to explore. However, the
two types of interpretive statements examined in this sec-
tion are trelated to treaty amendment either because they
borrow means that can also be used for treaty amend-
ment (diplomatic notes) or because they can lead to treaty
amendment (regular reviews of treaty content).

The exchange of diplomatic notes to amend or
clarify the content of an investment treaty is common
practice. The United States exchanged diplomatic notes
with eight new EU member states (Bulgaria, the Czech
Republic, Estonia, Latvia, Lithuania, Romania, Poland,
and Slovakia) before their accession to the Union, in
order to clarify some aspects of their respective trea-
ties.” Through diplomatic notes to UK bilateral invest-
ment treaties the contracting parties agreed to extend
the treaties’ application to ‘the Bailiwicks of Jersey and
Guernsey and the Isle of Man”* An often-discussed
case concerns the exchange of diplomatic notes be-
tween Argentina and Panama to clarify the scope of the
most-favoured-nation (MFN) clause in the Argentina-
-Panama BIT. Following the Decision on Jurisdiction in
Siemens v Argentina,”" in which the tribunal had allowed
application of the MFN clause to the treaty’s dispute
settlement provisions, the contracting parties exchan-
ged diplomatic notes which contained an ‘interpretati-

38  Lars Markert and Catharine Titi, States Strike Back — Old and
New ways for Host States to Defend against Investment Arbitra-
tions, in Andrea Bjorklund (ed.), Yearbook on International Investment
Law & Policy 2013-2014, 2015, OUP, p. 417.

39  See Lise Johnson and Merim Razbaeva, State Control over
Interpretation of Investment Treaties, April 2014, http://ccsi.co-
lumbia.edu/files/2014/04/State_control_over_treaty_interpreta-
tion_FINAL-April-5_2014.pdf, p. 6.

40 See Investment Treaty Arbitration 2016: England and Wales
— Overview of investment treaty programme, Global Arbitration
Review  http://globalatbitrationreview.com/jurisdiction/2000108/
england-&-wales. For another example, see Exchange of Notes
between the UK and Paraguay amending the 1981 UK-Uruguay
BIT, http://wwwsice.oas.org/Investment/BITSbyCountry/BITs/
PAR_UK_1993.pdf.

41 Siemens A.G. v. Argentina, ICSID Case No. ARB/02/8, Deci-
sion on Jurisdiction, 3 August 2004.

ve declaration’ to the effect that the BIT’s MEN clause
does not extend to dispute settlement clauses.”” Sub-
sequently, Argentina failed to unilaterally convince the
tribunal in National Grid v. Argentina, that the interpreta-
tion adopted in the Argentina-Panama diplomatic notes
should apply to the Argentina-UK BIT. The tribunal
noted that Argentina had not adopted similar joint in-
terpretations of the MFN clause in the more than 50
other bilateral investment treaties it has concluded with
other states.” The tribunal further commented:
‘While it is possible to conclude from the UK
investment treaty practice contemporaneons with the
conclusion of the Treaty that the UK understood
the MEN clause to extend to dispute resolution,
no definite conclusion can be reached regarding
the Argentine Republic’s position at that time.

Therefore, the review of the treaty practice of

the State parties to the Treaty with regard to their

common intent is inconclusive.”*

Although it is standard UK treaty practice to render
the MEN clause applicable to ISDS provisions,* 7 casu
the tribunal’s argument that the MFN clause was un-
derstood to apply to the treaty’s dispute settlement clau-
se at the time the treaty was concluded, is not relevant to
the counterargument that that may have been contrary
subsequent agreement or practice.

A final mechanism for joint treaty interpretations
considered here is periodic review of treaty provisions
by the parties, which is sometimes expressly included in
investment treaties. Article 8.10, paragraph 3, of CETA
establishes:

“The Parties shall regulatly, or upon request of a
Party, review the content of the obligation to provide
fair and equitable treatment. The Committee on
Services and Investment, established under Article
26.2.1(b) (Specialised committees), may develop
recommendations in this regard and submit them
to the CETA Joint Committee for decision.’

42 For an account, see National Grid v. Argentina, UNCITRAL,
Decision on Jurisdiction of 20 June 2006, para. 85.

43 Ibid., para. 85.

44 Ibid., para. 85, emphasis added.

45 E.g Article 3(3) of the UK Model BIT (2008), see also Arti-
cle 11. See also, for instance, respective Articles 3(3) and 11 of the
BITs between the UK and Azerbaijan, Barbados, Belarus, Bosnia
and Herzegovina, Burundi, Cote d’Ivoire, Cuba, Ethiopia, Georgia,
Honduras, Kazakhstan, Laos, Pakistan, Slovenia, South Africa, Ton-
ga, Turkmenistan and Uganda, and respective Articles 3(4) and 10
UK-Chile BIT and UK-Lebanon BIT; see also Articles 3(3) and 10A
UK-Paraguay BIT (1981) as amended by the Exchange of Notes
upon a proposal by Paraguay. Contrast Article 111(2) UK-Colombia
BIT (2010), which in all appearances follows extensively Colombia’s
Model BIT.
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This provision is complemented by Article 8.44, pa-
ragraph 3, of CETA which provides among others that
the Committee on Services and Investment may, upon
agreement of the contracting parties, ‘recommend to
the CETA Joint Committee the adoption of any further
elements of the fair and equitable treatment obligation’.
In addition, the Committee on Services and Investment
may ‘adopt and amend rules supplementing the appli-
cable dispute settlement rules, and amend the applica-

ble rules on transpatency’.*

The relevant subparagraph
adds that such rules and amendments are binding on
a tribunal established under CETA’s section on ‘Reso-
lution of investment disputes between investors and

> 47

states’.*’ Similar provisions exist in other EU internatio-

nal investment agreements.*

3. FILTER MECHANISMS

The ‘filter’ to ISDS is a mechanism which allows
contracting parties to intervene in investment dispute
settlement that involves sensitive measures and to de-
termine whether these have been taken for the stated
reasons.” In reality, where a filter exists, it is up to the
parties to decide whether a treaty exception applies.
With filters the investor-state tribunal seised of a dis-
pute where the contested issue arises may not proceed
until the parties, the parties’ financial, tax, etc. authori-
ties, or a state-state tribunal have delivered their report
or decision. The filter mechanism resembles provisions
on joint interpretations by the parties, insomuch as
the decision on a particular question is remitted to the
parties. Seen in this light, filter mechanisms could be
deemed to form a subcategory of joint interpretations.
However, filters concern the concrete application rather
than interpretation of a given rule. With filters, what
is needed is not interpretation of a treaty provision
abstracto, such as in order to determine whether fair and

46 Article 8.44(3) of CETA.

47 Ibid.

48  E.g see Article 9.30(2) of the EU-Singapore FTA.

49 This is how the term is used in the present. Filters are some-
times also understood to involve joint binding interpretations of the
parties and procedures that aim to divert claims from investor-state
dispute settlement, such as a requirement to exhaust local remedies.
See Lise Johnson, Lisa Sachs, and Jesse Coleman, International
Investment Agreements, 2014: A Review of Trends and New Ap-
proaches, in Andrea Bjorklund (ed.) Yearbook on International Invest-
ment Law & Policy 2014-2015, 2016, p. 44-47.

equitable treatment is equated to the minimum standard
of treatment, but determination of whether a particular
exception or defence applies. For this reason, in con-
trast with joint interpretations, such as interpretations
by the NAFTA FTC, that are binding on tribunals for
all subsequent cases,” the determination of an issue ac-
cording to a filter mechanism applies in principle only
to the case at hand and cannot bind future tribunals.

Filters have been interpreted as forming part of
states’ endeavours to increasingly narrow the scope for
arbitral review of host state policies.”’ The European
Commission’s 2014 Public consultation on modalities
for investment protection and ISDS in TTIP referred
to the filter mechanism in the following terms (limited

to prudential measures):

‘[SJome investment agreements have introduced
mechanisms which grant the regulators of the Parties
to the agreement the possibility to intervene (through
a so-called “filter” 1o ISDS) in particular ISDS cases
that involve measures ostensibly taken for prudential
reasons. The mechanism enables the Parties to decide
whether a measure is indeed taken for prudential
reasons, and thus if the impact on the investor
concerned is justified. On this basis, the Parties may
therefore agtee that a claim should not proceed.”

NAFTA provides an early example of a filter me-
chanism. Article 1415 (Investment Disputes in Financial Ser-

vices) provides:

‘1. Where an investor of another Party submits a
claim [...] and the disputing Party invokes Article
1410 [exceptions for prudential reasons|, on request
of the disputing Party, the Tribunal shall refer the
matter in writing to the Committee for a decision.
The Tribunal may not proceed pending receipt of a
decision or report under this Article.

2. In a referral pursuant to paragraph 1, the
Committee shall decide the issue of whether and to
what extent Article 1410 [exceptions for prudential
reasons| is a valid defense to the claim of the
investor. The Committee shall transmit a copy of
its decision to the Tribunal and to the Commission.
The decision shall be binding on the Tribunal.

3. Where the Committee has not decided the issue
within 60 days [...], the disputing Party or the Party of

50  E.g see Article 1131(2) of NAFTA (“An interpretation by the
Compmission of a provision of this Agreement shall be binding on a Tribunal
established under this Section’).

51  Lise Johnson, Lisa Sachs, and Jesse Coleman, International
Investment Agreements, 2014: A Review of Trends and New Ap-
proaches, in Andrea Bjorklund (ed.) Yearbook on International Invest-
ment Law & Policy 2014-2015, 2016, p. 44.

52 See http://trade.cc.europa.cu/doclib/docs/2014/march/ tra-
doc_152280.pdf.
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the disputing investor may request the establishment
of an arbitral panel under Article 2008 (Request for
an Arbitral Panel). The panel [...] shall transmit its
final report to the Committee and to the Tribunal.
The report shall be binding on the Tribunal. |...]’

A similar provision exists in the US Model BIT,”
in the Canadian Model BIT,** and more recently a fil-
ter mechanism in relation to financial services measures
was inserted in CETA. CETA’s Chapter 13 on Financial
services applies to investment in financial institutions in
the territory of the host state. Article 13.16 provides
an exception for prudential measures. It states that the
agreement ‘does not prevent a Party from adopting or
maintaining reasonable measures for prudential rea-
sons’, including for the protection of investors, the
maintenance of the safety, soundness, integrity, or fi-
nancial responsibility of a financial institution, and en-
suring the integrity and stability of a contracting party’s
financial system.” Article 13.21 states that a respondent
may refer the matter to the Financial Services Commit-
tee for a determination of whether, and if so to what
extent, the exception is ‘a valid defence to the claim’.>
In case of such a referral, the Financial Services Com-
mittee or the CETA Joint Committee, as the case may
be, may jointly determine the issue. If a tribunal has
been constituted, the committee shall transmit to it a
copy of the joint determination. If the joint determi-
nation concludes that the exception is ‘a valid defence
to all parts of the claim in their entirety, the investor is
deemed to have withdrawn its claim and the procee-
dings are discontinued”.”” The joint determination that
the exception is a valid defence to part of the claim
will be binding on the tribunal.>® Application of these
provisions is further clarified in Annex 13-B (Unders-
tanding on the application of art 13.16.1 and 13.21). Similar
provisions are included in other recent Canadian IIAs.
CETA filter mechanism for prudential measures has
been described as ‘a significant development of the fil-
ter mechanism found in NAFTA?.

UNCTAD’s 2015 World Investment Report focused its

53 Article 20 of the US Model BIT (2012).

54 Article 23(3) of the Canadian Model BIT (version of 2012).
55  Article 13.16(1) of CETA.

56 Article 13.21(3) of CETA.

57 Article 13.21(4) of CETA.

58  Article 13.21(4) of CETA.

59  Andrew Lang and Caitlin Conyers, Financial Services in EU
Trade Agreements, Study for the European Parliament, 2014, http://
www.curopatl.europa.cu/RegData/ctudes/STUD/2014/536300/
IPOL_STU(2014)536300_EN.pdf.

definition of filters on a more specific type of provi-
sion. It equated the filter mechanism with an option
found in the bilateral investment treaty between Canada
and China of 2012.° The BIT in question contains a
curious provision. According to this, where an investor
files a claim to dispute settlement and the respondent
invokes an exception for prudential measures, the tri-
bunal must seek a ‘report’ from the contracting parties
on this issue. The tribunal cannot proceed ‘pending
receipt of such a report or of a decision of a State-
-State arbitral tribunal, should such a State-State arbitral
tribunal be established’.®" Following this request for a
report, the contracting parties’ financial services autho-
rities engage in consultations, which may end in a joint
report that the prudential exception is a valid defence to
the investor’s claim. Such a joint report shall be binding
on the investment tribunal.* So far, there is nothing
astonishing about this provision. Its particularity is in-
troduced immediately afterwards. In the case where the
parties’ financial services authorities fail to reach a joint
decision on the issue of whether the prudential excep-
tion is a valid defence to the investot’s claim:

‘the issue shall, within 30 days, be referred by either of

the Contracting Parties to a State-State arbitral tribunal

[-..]. The decision of the State-State arbitral tribunal

shall be transmitted to the investor-State tribunal, and
shall be binding on the investor-State tribunal

This renvoi to state-to-state arbitration is remarkable,
especially given the phrasing of the provision and the
questions it leaves open. The issue sha// be referred to a
state-to-state tribunal by one of the contracting parties,
but what if the contracting parties do #o7 refer the issue?
Would in that case the investor-state tribunal not be able
to deal with the case, or, after the lapse of 30 days of
inaction, would it consider that it is able to claim the
case back? Another particularity is that this provision
goes beyond a mere state-to-state mechanism for the
resolution of the issue and invites the initiation of state-
-to-state dispute settlement on the question of applica-
tion of an exception. UNCTAD has viewed state-state
dispute settlement as more suitable for ‘sensitive issues
of systemic importance, such as those relating to the
integrity and stability of the financial system, the global

60  See UNCTAD, World Investment Report 2015: Reforming Interna-
tional Investment Governance, 2015, New York and Geneva, UN, p. 149.
61 Article 20(2)(a) of the Canada-China BIT (2012).

62 Article 20(2)(b) of the Canada-China BIT (2012).

63 Article 20(2)(c) of the Canada-China BIT (2012), emphasis
added.
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system of international tax relations, or public health’.**
Nonetheless, znvestor-state dispute settlement was intro-
duced in order to depoliticise investment disputes,® and
the provision in question encourages, essentially requi-
res, the initiation of interstate arbitration.

Canada appears to have refined this type of filter
since its 2012 BIT with China. Although in its newer
treaties the issue is still to be submitted to state-state dis-
pute settlement, provision is made in case that no deci-
sion shall be made. According to the 2016 Canada-Hong
Kong BIT, at the request of a contracting party, where
an investor submits a claim to arbitration and the res-
pondent invokes certain treaty exceptions, the tribunal
shall request a report from the parties ‘on the issue of
whether and to what extent the invoked paragraph is a
valid defence to the claim of the investor’. The tribunal
cannot proceed, while receipt of this report is pending.”’
In the event that the parties cannot agree, they shall sub-
mit the issue to interstate arbitration, and the interstate
tribunal shall prepare the report. The latter will be bin-
ding on the investor-state tribunal.®® If no request for
the constitution of an interstate tribunal has been made
and no report has been received by the investor-state
tribunal within 70 days of the referral, the investor-state
tribunal may decide the matter.” Similar procedures are
included in other recent Canadian BITs.”

Filter mechanisms are also common for taxation
measures. The Canadian Model BIT (version of 2012)
provides:

‘[...] An investor may not make a claim under

paragraph 5 unless [..
notification of the claim by the investor, the

.] six months after receiving

taxation authorities of the Parties fail to reach a joint
determination that, in the case of subparagraph 5(a),
the measure does not contravene that agreement, or
in the case of subparagraph 5(b), the measure in
question is not an expropriation.

64 UNCTAD, World Investment Report 2015: Reforming International
Investment Governance, 2015, New York and Geneva, UN, p. 149.

65  Catharine Titi, Are Investment Tribunals Adjudicating Politi-
cal Disputes? Some reflections on the repoliticization of investment
disputes and (new) forms of diplomatic protection, Journal of Interna-
tional Arbitration 32 (3), 2015, p. 263, with citations.

66 Article 22(3) of the Canada-Hong Kong BIT (2016).

67 Article 22(3) of the Canada-Hong Kong BIT (2016).

68  Article 22(4) of the Canada-Hong Kong BIT (2016).

69 Article 22(5) of the Canada-Hong Kong BIT (2016).

70 E.g Article 22(3) of the Canada-Cote d’Ivoire BIT (2015);
Article 24(3) of the Burkina Faso-Canada BIT (2015); Article 23(3)
of the Canada-Guinea BIT (2015); Article 22(3) of the Canada-
Mongolia BIT (2016).

If, in connection with a claim by an investor of
a Party or a dispute between the Parties, an issue
arises as to whether a measure of a Party is a
taxation measure, a Party may refer the issue to the
taxation authorities of the Parties. A decision of the
taxation authorities shall bind a Tribunal formed
pursuant to Section C (Settlement of Disputes
between an Investor and the Host Party) or arbitral
panel formed pursuant to Section D (State-to-State
Dispute Settlement Procedures). A Tribunal or
arbitral panel seized of a claim or a dispute in which
the issue arises may not proceed until it receives the
decision of the taxation authorities. If the taxation
authorities have not decided the issue within six
months of the referral, the Tribunal or arbitral
panel shall decide the issue. [...]""

Similar provisions exist in the US Model BIT,” in
CETA,”? and in a number of other recent ITAs.* Tt
would also be possible to provide a filter mechanism
with respect to other exceptions. The Korea-Vietnam
FTA provides that [i]f the disputing Party asserts as a
defense that the measure alleged to be a breach is wi-
thin the scope of a reservation or exception set out in
Annex I or I1,” the Tribunal shall, upon request of that
disputing Party, request the Joint Committee to inter-
pret the issue.”® If after 60 days the Joint Committee
has failed to produce an interpretation, the issue shall
revert to the tribunal for determination.”

4. DispuTE PREVENTION: FOCAL POINTS OR
OMBUDSMEN

Dispute prevention policies (DPPs) aim to minimise
the number of conflicts that escalate into formal dispu-
tes.”® Dispute prevention can require the establishment of

71 Article 14(6) and (7) of the Canadian Model BIT (version of
2012).

72 Article 21 of the US Model BIT (2012).

73 Article 28.7(7) of CETA.

74 E.g Article 22 of the Japan-Kazakhstan BIT (2014); Article 25
of the Japan-Uruguay BIT (2015); Article 14 of the Burkina Faso-
Canada BIT; Article 14 of the Canada-Hong Kong BIT; Article 21
of the Canada-Mongolia BIT.

75 It has not been possible to identify Annex I and II of the Ko-
rea-Vietnam FTA to identify the exceptions to which this provision
makes reference. Chapters contain annexes numbered with Arabic
(rather than Latin) numerals, e.g. at the end of the FTA’s investment
chapter (Chapter 9) annexes are numbered in the following manner:
Annex 9-A, Annex 9-B, etc.

76 Art 9.24(2) of the Korea-Vietnam FTA.

77 Art 9.24(2) of the Korea-Vietnam FTA.

78 UNCTAD, Investor—State Disputes: Prevention and Alterna-
tives to Arbitration, UNCTAD Series on International Investment
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institutional structures,” it can be pursued unilaterally but
also bilaterally, and it can involve cooperation between the
contracting parties. The present section explores a parti-
cular dispute prevention method that has been inserted in
the new Brazilian cooperation and facilitation investment
agreements (CFIAs), ombudsmen or focal points.*’

The Brazilian government, averse to investor-state arbi-
tration, has focused on DPPs and alternative dispute reso-
lution (ADR).*" The Brazilian model favours mechanisms
that aim to prevent disputes on the basis of dialogue and
bilateral consultation; if these fail, the parties can submit
the dispute to state-state arbitration.*” Initially, dispute pre-
vention was one of the model’s three pillars.” In its current
form, Part 111 of the model is dedicated to ‘Institutional
Governance and Dispute Prevention’. Article 22 is enti-
rely focused on dispute prevention. Dispute prevention is
made possible through two institutions: a joint committee
and national focal points or ombudsmen.

National focal points are designated by each party.®
In Brazil, they are established within the Chamber of
Foreign Trade (CAMEX),® the Council of Ministers of
the Brazilian Chamber of Commerce, an inter-ministerial
body for foreign trade, presided by the Minister of Deve-

8 Their main task is

lopment, Industry and Foreign Trade.
to assist investors from the other party in their territory.*’
Their role is then one of dispute prevention as it is one
of investment promotion and facilitation. Concretely,
their responsibilities include: endeavouring to follow the
recommendations of the Joint Committee and interact
with their counterpart in the other contracting party;
following up on requests and enquiries of the other party
or of investors of the other party with the competent
authorities; assessing, in consultation with relevant public
authorities, suggestions and complaints of the other par-

Policies for Development, 2010, New York, Geneva, UN, p. xiv.

79 Ibid., p. xiv.

80  The terms ‘ombudsman’ and ‘focal point’ are used inter-
changeably in the article as synonymous.

81  The term ADR is used here to signify ‘alternative to ISDS’. See
in general on this issue Catharine Titi, International Investment Law
and the Protection of Foreign Investment in Brazil, Transnational
Dispute Management 2, 2016, Special Issue on Latin America vol. 1
(eds Ignacio Torterola and Quinn Smith).

82 Ibid., p. 9.

83 Ibid., p. 9.

84  Article 17(1) of the Brazilian Model CFIA of 3 March 2016
(version 2.3.1) (hereinafter Brazilian Model CFIA).

85  Article 17(2) of the Brazilian Model CFIA.

86 CAMEX’s functions are established by Decree n. 4.732/2003.
87  Article 17(1) of the Brazilian Model CFIA.

ty or investors of the other party and recommending ac-
tions to improve the investment environment; seeking to
prevent disputes in investment matters, in collaboration
with public authorities and relevant private entities; and
providing information on regulatory issues.* The con-
tracting parties shall use the focal points, and the Joint
Committee, to exchange information on business oppor-
tunities, procedures and requitements for investment.*
The focal points ‘shall promptly reply to notifications
and requests’ by the other party or its investors,” and
they ‘shall act in coordination with each other and with
the Joint Committee in order to prevent, manage and re-
solve any disputes between the Parties’.”’ Although the
model CFIA provides for state-state dispute settlement,”
this does not become available until the dispute has beco-
me ‘the object of consultations and negotiations between
the Parties’ and has been examined by the Joint Com-
mittee.” The exact role of the focal points is not entirely
clear in this description but in the procedure that follows
the Joint Committee has the leading role.”

The Brazilian model’s national focal points or ombu-
dsmen are inspired by the Korean Office of the Foreign
Investment Ombudsman. The Foreign Investment Om-
budsman was first introduced in 1999 to resolve grie-
vances of foreign investors operating in Korea.”” The
Office of the Foreign Investment Ombudsman collects
information about the problems expetienced by foreign
investors, it liaises with relevant administrative agencies,
it proposes policies to improve investment promotion
and assist foreign investors in ‘solving their grievances’.”®
Besides Korea’s investment ombudsman system, other
countries have established investment ombudsmen, in-
100

cluding Georgia,”” Greece,” Japan,” the Philippines,

88  Article 17(4) of the Brazilian Model CFIA.

89  Article 18(1) of the Brazilian Model CFIA.

90  Article 17(6) of the Brazilian Model CFIA.

91  Article 22(1) of the Brazilian Model CFIA.

92 Article 23 of the Brazilian Model CFIA. See further e.g. Article
15 of the Brazil-Mozambique CFIA; Article 15 the Brazil-Angola
CFIA; Article 13(6) of the Brazil-Malawi CFIA.

93 Article 22(2) of the Brazilian Model CFIA.

94  Especially Article 22(3) of the Brazilian Model CFIA.

95  See http://ombudsman.kotra.or.kr/eng/au/poelb.do.

96 See http://ombudsman.kotra.or.kr/eng/au/poelb.do.

97  See http://businessombudsman.ge/en.

98 See http://www.enterprisegreece.gov.gt/en/about-us-/pro-
file.

99 See http://wwwinvest-japan.go.jp/contact/en_index.html.
100 See http://www.ombudsman.gov.ph/docs/investmentOm-
budsman/investmentomb.pdf.

TITI, Catharine. Non-adjudicatory State-State Mechanisms in Investment Dispute Prevention and Dispute Settlement: Joint Interpretations, Filters and Focal Points. Revista de Direito Internacional,

& Brasilia, v. 14, n. 2, 2017 p. 36-48

&


http://ombudsman.kotra.or.kr/eng/au/poelb.do
http://ombudsman.kotra.or.kr/eng/au/poelb.do
http://businessombudsman.ge/en
http://www.enterprisegreece.gov.gr/en/about-us-/profile
http://www.enterprisegreece.gov.gr/en/about-us-/profile
http://www.invest-japan.go.jp/contact/en_index.html
http://www.ombudsman.gov.ph/docs/investmentOmbudsman/investmentomb.pdf
http://www.ombudsman.gov.ph/docs/investmentOmbudsman/investmentomb.pdf

and the United States."”" These systems are generally to
be distinguished from the focal points in the Brazilian
model inasmuch as they are mechanisms established uni-
laterally by a country without reciprocity. At the same
time, these mechanisms do not replace investor-state dis-
pute settlement but are complementary to it.

The Brazilian model’s national focal points are redo-
lent of another mechanism, the national contact points
(NCPs) for the Guidelines for Multinational Enterpri-
ses of the Organisation for Economic Co-operation
and Development (OECD). The OECD Guidelines for
Multinational Enterprises contain recommendations for
responsible business conduct that adhering governments
encourage their enterprises to respect wherever they ope-
rate."” The national contact points are agencies establi-
shed by the governments to facilitate implementation of
the OECD Guidelines, and provide a mediation and con-
ciliation platform for resolving related practical issues.'”
They are not established to protect or assist investors but
to ensure that the latter observe the OECD Guidelines.

CETA has also set in place contact points, whose
role is different yet. CETA contact points are establi-
shed under Article 26.5. According to this article, their
task comprises, among others, monitoring the work of
CETAS institutional bodies, following up on the deci-
sions made by the CETA Joint Committee, and facili-
tating communications between the contracting parties

on any matter covered by the agreement.'™

5. CoNCLUSION

State-state procedures in investment dispute settle-
ment and dispute prevention continue to attract attention.
This short contribution has examined three specific ‘soft’
or non-adjudicatory state-to-state procedures in dispute
prevention and dispute resolution. The article discussed
interpretive statements issued jointly by the contracting
parties and noted that general public international law
recognises subsequent agreement or practice of the con-
tracting parties as an authoritative means of treaty inter-
pretation. Joint treaty interpretations are also possible on

101 See https://www.selectusa.gov/welcome.

102 See http://www.oecd.org/corporate/mne/oecdguidelines-
formultinationalenterprises.htm.

103 See http://www.oecd.org/investment/mne/ncps.htm.

104 Article 26.5(2) of CETA.

the basis of treaty articles that expressly establish proce-
dures for binding interpretive statements, such as Article
1131 of NAFTA, but also on the basis of other means,
such as through joint submissions in an ongoing dispute.
The article also briefly considered clarifications through
diplomatic notes and periodic review of treaty content.
Subsequently, the discussion turned to filter mechanisms,
that allow the relevant tax or financial authorities or the
parties to determine jointly whether a contested measure
falls within the scope of a defence that the respondent
invokes. Filters appear to increase in populatity and have
been refined in recent investment treatymaking. Finally,
focal points or ombudsmen were considered on the basis
of the Brazilian Model CFIA. Focal points or ombuds-
men can function as an effective dispute prevention — but
also investment promotion and facilitation — mechanism.
A challenge that remains with respect to Brazilian CFIAs
is that at the moment of writing these treaties have not
yet been ratified.'” The mechanism however is interes-
ting and could be emulated in other investment treaties.
But caution is also necessary. The mechanisms canvassed
in this article entail, by definition, a partial politicisation
of investment disputes. Such politicisation may be more
obvious when the state parties have a direct involvement
in a dispute, such as in the case of joint interpretive state-
ments or in the case of filter mechanisms that route the
dispute to state-state arbitration. But it is also present in
other contexts. Notice for instance that the Brazilian mo-
del CFIA’ focal points are established within CAMEX,
itself a political body. This does not mean that the pro-
posed mechanisms are not appropriate, but rather that a
critical approach vis-a-vis their role and functioning and
further study are necessary going forward.
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ABSTRACT

On the basis of notorious evidence of corporate misconduct and of the
legal difficulty to ascertain private companies’ liability in international law,
this article seeks to map such companies’ duties in international investment
law. This is undertaken by perusing how this law field makes provision and
room for the issue of corporate social responsibility. As such, a trend exists
in recent investment agreements and also in the arbitral jurisprudence which
oversees investors’ malpractices so as to, firstly, foster a culture of corporate
social responsibility and to, secondly, evaluate their intrinsic legal protection.
The present article maps this general direction of duly considering inves-
tors’ duties while assessing their claims and discusses the legal purpose(s) of
the new reference to corporate social responsibility in international invest-
ment law.

Keywords: investors’ duties, corporate social responsibility, clean hands.

Resumo

Com base em notérios casos de irresponsabilidade social corporativa e
considerando a dificuldade que se tem no Direito Internacional para respon-
sabilizar empresas privadas, esse artigo propde um mapeamento dos deveres
das empresas-investidoras no Direito Internacional dos Investimentos. Exa-
minar-se-4, para tanto, como esse ramo de Direito tem absorvido a questio
da responsabilidade social corporativa. Ha, dessa feita, uma tendéncia nos
recentes acordos de investimentos e também na jurisprudéncia arbitral para
nao menosprezar o comportamento socialmente irresponsavel dos inves-
tidores. O objetivo ¢, nesse sentido, duplo. Pela integragdo do comporta-
mento das empresas no debate, postula-se, por um lado, a criagdo de uma
cultura de responsabilidade social das empresas e, por outro lado, avalia-se
o teor real da prote¢do legal devida aos investidores. Logo, o presente artigo
mapeard essa tendéncia de considerar os deveres dos investidores ao avaliar
os seus pedidos na arbitragem internacional e discutira, outrossim, a razao
de ser juridica dessa nova referéncia a responsabilidade social corporativa no
Direito Internacional dos Investimentos.

Palavras-chave : deveres dos investidores, responsabilidade social corpora-
tiva, maos limpas.



1. INTRODUCTION

On the 25" June 2014, a group of States — name-
ly Ecuador, South Africa, Cuba, Venezuela and Bolivia
—, championed the adoption of a binding treaty on
Business and Human Rights'. Shortly after this initiati-
ve, the proposal was formalized in a resolution entitled
“Elaboration of an international legally binding instrument on
transnational corporations and other business enterprises with
respect to human rights’, adopted by the Human Rights
Council®. The resolution kicked off (anew) the debate
on this problematic which has, in itself, a rather long
history and whose attempts of resolution have always
been stillborn.

The discussions about the binding agreement are
ongoing through the work of the Intergovernmental
Working Group on Transnational Corporations and
other Business Enterprises with Respect to Human Ri-
ghts established by the Human Rights Council®. They
take stock of the Guiding Principles on Business and
Human Rights* — the Ruggie principles — with an aim
to take matters forward towards an instrument having
a mandatory power on transnational companies. Still in
2014, another group of States® proposed a draft resolu-
tion on the implementation of the Guiding Principles
to the Human Rights Council; one paragraph of the
draft’s preamble expresses the principal entanglement

1 Human Rights Council, “Elaboration of an international legally
binding instrument on transnational corporations and other busi-
ness enterprises with respect to human rights”, Draft Resolution A/
HRC/26/1..22/Rev.1 [25/06/2014].

2 Human Rights Council, “FElaboration of an international legally
binding instrument on transnational corporations and other busi-
ness enterprises with respect to human rights”, Resolution A/HRC/
RES/26/9 [14/07/2014].

3 Human Rights Council, “Report on the second session of the
open-ended intergovernmental working group on  transnational
corporations and other business enterprises with respect to human
rights”, Resolution A/HRC/34/47 [04/01/2017] (Special rappot-
teur: Marfa Fernanda Espinosa). See also: Olivier de Schutter, “To-
wards a New Treaty on Business and Human Rights”, Business and
Human Rights Journal, vol.1, no.1., 2015, pp. 41-67.

4 United Nations, “Guiding Principles on Business and Human
Rights. Implementing the United Nations “Protect, Respect and
Remedy” Framework”, New York and Geneva, United Nations
[2011], 35p. The Guiding Principles were endorsed by the Hu-
man Rights Council on the 6™ July 2011 in its resolution A/HRC/
RES/17/4 entitled “Human rights and transnational corporations
and other business enterprises”.

5 These countries are: Andorra, Argentina, Australia, Austria, Bul-
garia, Colombia, France, Georgia, Ghana, Greece, Guatemala, Ice-
land, India, Lebanon, Liechtenstein, Mexico, New Zealand, Norway,
Russian Federation, Serbia, Macedonia, and Tutkey.

lurking behind the current subject:

“Concerned at legal and practical barriers to remedies for bu-
siness-related human rights abuses, which may leave those aggrie-
ved without opportunity for effective remedy, including through

Judicial and non-judicial avenues, and recogniging that it may be
Sfurther considered whether relevant legal frameworfks would pro-
vide more effective avenues of remedy for affected individunals and
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communities |...]

The main concern is the simple finding that econo-
mic activities of transnational companies may insidiou-
sly meander towards many non-economic components
of the host States’ society’ theteby causing considerable
damage to the local population, environment, values or
culture. The Chevron/Texaco investment in Ecuador
— with its socio-environmental upheavals — in itself
tellingly expresses the thorny issue of a long term cor-
porate malpractice in so-called developing countries®.
Chevron/Texaco’s investment in the oil exploration
sector had deleterious consequences on the environ-
ment through deforestation, river and soil pollution,
and toxic waste spills in the Ecuadorian Amazon fo-
rest. This consequently affected human health and the
local population has been diagnosed with illnesses like
cancers, respiratory problems and other serious health
complications. For these same reasons, the companies’
activities encroached on the population’ food security
and access to drinking water. Last but not least, indige-
nous communities were forcefully displaced from their
lands for the investment’s well-being’.

6 Human Rights Council, “Human rights and transnational cor-
porations and other business enterprises”, Draft resoluton A/
HRC/26/1..1 [23/06/2014].

7 Mireille Delmas-Marty, Aux quatre vents du monde. Petit guide de
navigation sur l'océan de la mondialisation, Paris, Seuil, 2016, p.62; Muth-
ucumaraswamy Sornarajah, “Mutations of Neo-Liberalism in Inter-
national Investment Law », Trade Law and Development, vol.3, 2011,
pp- 203-232.

8  See generally: Judith Kimerling, “Oil, Contact, and Conservation
in the Amazon: Indigenous Huaorani, Chevron, and Yasuni”, Colo-
rado Journal of International Environmental 1aw and Policy, vol.24, no.1,
2013, pp. 43-115; Eric David, Gabrielle Lefevre, Juger les multination-
ales. Droits humains bafoués, ressources pillées, impunité organisée, Bruxelles,
Louvain, 2015, pp.28-30; Kate Miles, The Origins of International In-
vestment Law. Empire, Environment and the Safegnarding of Capital, Cam-
bridge, Cambridge University Press, 2013, pp. 140-146.

9 Sucumbios Provincial Court of Justice [Sole Chamber]|, Law-
suit No. 2003-0002 [Reporting Judge: Nicolas Zambrano Lozada].
See also: Eric David, Gabrielle Lefevre, Juger les multinationales. Droits
humains bafoués, ressonrces pillées, impunité organisée, Bruxelles, Louvain,
2015, pp.28-29; Kate Miles, The Origins of International Investment 1aw.
Empire, Environment and the Safegnarding of Capital, Cambridge, Cam-
bridge University Press, 2013, pp. 141-143; Maxi Lyons, “A Case
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There is, likewise, notorious evidence bearing tes-
timony of corporate misconduct. This said, the pre-
sent article does not have as main purpose reviewing
all the relevant cases. The Business and Human Rights
Resource Centre monitors the corporate social respon-
sibility of companies throughout the world and offers
an extensive list of cases on its website to which the
reader can have easy access'”. There is also considerable
evidence of such adverse corporate impact in the le-
gal literature''. The matter develops into a conundrum
because of the frequent difficulty faced to determine
the companies’ liability or to obtain effective reparation
in such cases. This can be related to complex corpo-
rate structure'” which sometimes makes it difficult for
victims to climb up to the parent company to seek for
reparation. The theory of separate corporate legal per-
sonality" is here normally invoked by companies. This

Study in Multinational Corporate Accountability: Ecuador’s Indig-
enous Peoples Struggle for Redress”, Denver Journal of Interna-
tional Law and Policy, vol.32, 2004, pp. 701-732.

10 The Business and Human Rights Resource Centre profiles an
extensive list of cases on its website: https://business-humanrights.
org/en/corporate-legal-accountability / case-profiles / complete-list-
of-cases-profiled

11 See for example: Jennifer Zerk, “Corporate Liability for Gross
Human Rights Abuses. Towards a Fairer and More Effective System
of Domestic Law Remedies”, Report prepared for the Office of the UN
High Commissioner for Human Rights, 2014, 123p; Eric David, Gabrielle
Lefevre, Juger les multinationales. Droits humains bafoués, ressources pillées,
impunité organisée, Bruxelles, Louvain, 2015, 190p; Kate Miles, The
Origins of International Investment Iaw. Empire, Environment and the Safe-
guarding of Capital, Cambridge, Cambridge University Press, 2013,
pp. 125-224; Delphine Couveinhes-Matsumoto, Les droits des peoples
antochtones et l'exploitation des ressoucres naturelles en Amérique latine, Paris,
I’Harmattan, 2016, pp. 49-61; Michael Wright, “Corporations and
Human Rights. A Survey of the Scope and Patterns of Alleged Cor-
porate Human Rights Abuse”, Corporate Social Responsibility Initiative,
working paper n°.44, Cambridge MA: John F. Kennedy School of
Government, Harvard University, 2008, pp. 1-30; Lilian Aponte Mi-
randa, “The Hybrid State-Corporate Enterprise and Violations of
Indigenous Land Rights: Theorizing Corporate Responsibility and
Accountability under International Law”, Lewis & Clark Law Review,
vol.135, 2007, pp. 135-183; Maxi Lyons, “A Case Study in Multi-
national Corporate Accountability: Ecuador’s Indigenous Peoples
Struggle for Redress”, Denver Journal of International Law and
Policy, vol.32, 2004, pp. 701-732; Maria Julia Gomes de Andrade
et al., Inside the Vale of Mud: A Report on the Tailings Dam Collapse in
Brazil, Rio de Janeiro, Justica Global, 2016, 42p.; Manoela Carneiro
Roland ez al., Violation of Human Rights by Companies. The Case of the
Agu Port, Juiz de Fora, HOMA-Human Rights and Business Centre,
2016, 22p.

12 Anna Beckers, Enforcing Corporate Social Responsiility Codes. On
Global Self-Regulation and National Private I.aw, Oxford, Hart Publish-
ing, 2015, p.11.

13 Stephen Tully, International Corporate Responsibility, Alphen Aan
Den Rijn, Kluwer Law International, 2012, p.8

was, for instance, what happened in the Bhopal case
in which the Union Carbide Company

incorpora-
ted in the United States of America — successfully ar-
gued that its Indian subsidiary, Union Carbide of India,
was a separate legal entity for whose actions the parent
company could not be held liable'*. The Bhopal disaster
was due to a toxic gas leak from a pesticide manufactu-
ring factory owned by Union Carbide and operated by
Union Carbide of India. The victims of the Chevron/
Texaco activities in Ecuador had to face this same diffi-
culty of piercing the corporate veil in trying to enforce
a decision of the Ecuadorian Supreme Court in Canada
— a decision which condemned the company to a pay-
ment of damages of 9,51 billion dollars. The plaintiffs
argued, amongst others, that the Chevron Corporation
fully controlled its Canadian subsidiary, Chevron Cana-
da Ltd. and that the global corporate structure had the
same Board of Directors; the parent company could
thus be “reached” through the subsidiary. Upholding
the doctrine of corporate separateness, the Superior
Court of Justice of Ontario declared that the Chevron
Corporation and Chevron Canada Ltd. were, in law, two
separate entities and that the latter could not be held
liable for damages caused by the former?.

A similar debate arises when parent companies con-
sider that they do not bear responsibility for damages
caused by service providers or by outsourced companies,
contending that the latter’s activities escapes from the

main entity’s sphere of influence'

. This happened, for
example, after the collapse of the Rana Plaza in Dacca,
Bangladesh. The Rana Plaza was home to garment fac-
tories manufacturing clothes for renowned brands and
the building, left to crumble, did not minimally respect
construction secutity requirements'’; it was, moreovet,
revealed that some of the factories were oblivious in

terms of basic labour laws'®. Concerned companies, like

14 Union of India v. Union Carbide, United States Court of Appeal,
Second Circuit, 809 F.2d 195 [14/01/1987); Jagarnath Sahu, et al., ».
Union Carbide Corporation and Madhya Pradesh State, United States Dis-
trict Court — Southern District of New York, Case no. 07 Civ. 2156
[30/07/2014].

15 See: Yaiguaje v. Chevron Corporation, 2017 ONSC 135 (Canl.II)
[20/01/2017], paras.57-60 (available at: http://canlii.ca/t/gx2x0).
16 Generally, on the sphere of influence, see: Gilles Lhuilier, e
droit transnational, Paris, Dalloz, 2016, p. 231.

17  Eric David, Gabriclle Lefévre, Juger les multinationales. Droits
humains bafoués, ressonrces pillées, impunité organisée, Bruxelles, Louvain,
2015, pp. 42-43.

18  Sherpa, “Affaire Auchan/Rana Plaza : de nouvelles preuves de
violations des droits des travailleurs dans les usines sous-traitantes

du distributeur”, Press Release (20/10/2015) [available at : https://
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Auchan, retorted that their duty of diligence did not
extend that far in the supply chain®. And it is namely
after this case that France adopted its famous statute on
the duty of diligence of parent companies™.

The afore-described panorama dialectically bucks
into the field of international investment law. Indeed,
these same companies whose transnational activities
allegedly or demonstrably have adverse socio-environ-
mental impacts are potentially protected by a wide array
of investment protection agreements. Said otherwise,
in international law, the investor-company and its in-
vestment benefit from a consolidated legal bulwark
to protect its activities but have, in international law,
very few obligations vis-a-vis the host States and their
population®': there is a power relationship in disequili-
brium with a hyper-protected corporate world on one
side, and sometimes vulnerable communities on the
other?’; moreover, the domestic legal systems are not
always effective when it comes to dealing with private
companies liability; besides the same State may some-
times have conflicting commitments in international
law whereby the legal protection of foreign investors

www.asso-sherpa.org/affaire-auchan-rana-plaza-de-nouvelles-
preuves-de-violations-des-droits-des-travailleurs-dans-les-usines-
sous-traitantes-du-distributeur].

19 Nicolas Cuzacq, “Panorama en droit économique”, 7z, Kathia
Martin-Chenut, René de Quenaudon, La RSE saisie par e droit. Per-
spective interne et internationale, Paris, Pédone, 2016, pp. 107-108.

20  Statute n° 2017-399 on the Duty of Diligence of patent com-
panies (in French, /i relative an devoir de vigilance des sociétés meres et
des entreprises donneuses d’ordre) [27/03/2017] (available at: https://
www.legifrance.gouv.fr/eli/loi/2017/3/27/2017-399 /jo/texte).
See also : Marie-Ange Moreau, “Le devoir de vigilance”, Droit social,
n0.10, October 2017, p. 792 et seq.

21 Patrick Juillard, “Le systéeme actuel est-il déséquilibré en faveur
de Pinvestisseur privé étranger et au détriment de I'Eitat d’accueil ? 7,
in, Charles Leben (org.), Le contentienx: arbitral transnational relatif a
Linvestissement. Nowveanx  Développements, Paris, 1L.G.D.J., 2006, pp.
190-191; Muthucumaraswamy Sornarajah, « Power and Justice:
Third World Resistence in International Law », Singapore Yearbook
of International Iaw, vol.10, 2006, p. 32; Patrick Dumbery, Gabri-
elle Dumas-Aubin, “How to Impose Human Rights Obligations on
Corporations Under Investment Treaties?”, Yearbook of International
Investment Law and Policy, vol.4, 2012, p. 569; Kartsen Nowrot, “How
to Include Environmental Protection, Human Rights and Sustain-
ability in International Investment Law?”, Journal of World Investment
and Trade, vo.15,2014, p. 619. for a more nuanced point of view, see:
Jorge Vifuales, “Invest Diligence in Investment Arbitration: Sources
and Arguments”, ICSID Review, vol.32, n°.2, 2017, p. 367.

22 See: Working Group on the issue of human rights and transna-
tional corporations and other business enterprises (Human Rights
Council), Report on Promotion and protection of human rights: human rights
questions, including alternative approaches for improving the effective enjoy-
ment of human rights and fundamental freedoms, Document A/72/162
[18/07/2017), p. 9.

must be articulated with environmental, human rights
ot health protection®. Traditionally, investment agree-
ments® have been solely moulded to protect transna-
tional investments of private companies. Very often,
investment agreements models were drafted by indus-
trialised States and later on signed with developing ones
with minimum or no negotiations™. The latter group of
countries accepted the ‘proposed’ agreements under the
belief that these would foster more investments in their
territory, thereby enabling them to achieve their quest
of development®. Foreign investment promotion was
construed through the optic of investment protection
and the investment agreements models reflected the
perspective and interests of capital exporting countties
in the context of a winning free market economy in
which the market often makes the law”’. The watchword
was therefore a minimum restriction to the free circula-
tion of capital and investments. And any kind of obli-
gation, duty or performance imposed upon investors
could eventually contradict the economic logic of free
circulation, the political will of importing and exporting
investments, and the legal protection offered by invest-
ment agreements.

Authors like Theodore Lewitt or Milton Friedman
vehemently criticised the doctrine of corporate social
responsibility, defending that it constituted an undesi-
rable intrusion in business whose main purpose is to
maximise profits and not to substitute the State in social
matters and public policy”. Interestingly, however, in

23 See, for instance, the debate in the Philip Morris case: Philip
Morris Brands Sarl, Philip Morris Products S.A. and Abal Hermanos S.A.
v. Oriental Republic of Urngnay, ICSID Case No. ARB/10/7, Award
(09/07/2016).

24 Most of the international investment agreements are available
at: http://investmentpolicyhub.unctad.org/ITA

25 Patrick Juillard, “Le systéme actuel est-il déséquilibré en faveur
de Iinvestisseur privé étranger et au détriment de I'Eitat d’accueil ? 7,
in, Charles Leben (org.), Le contentienx arbitral transnational relatif a
Linvestissement. Nouveaux Développements, Paris, 1.G.DJ., 2006, pp. 190-
191; Nitish Monebhurrun, Ia fonction du développement dans le droit in-
ternational des investissements, Paris, I’ Harmattan, 2016, pp. 72-73.

26  For a critical view on this question, see : Nitish Monebhurrun,
La fonction du développement dans le droit international des investissements,
Paris, ’Harmattan, 2016, pp. 68-69.

27  William Bourdon, Yann Queinec, Réguler les entreprises transna-
tionales. 46 propositions, Paris, Sherpa, Décembre 2010, p. 13 [available
at : https://www.asso-sherpa.org/wp-content/uploads/2013/11/
CDP-francais.pdf]

28 Sece : Theodore Lewitt, “The Dangers of Social Responsibil-
ity”, Harvard Business Review, September-October 1958, pp. 41-50;
Milton Friedman, “The Social Responsibility of Business is to In-
crease Its Profits”, The New York Times Magazine, 16 septembre 1970
[available at:  http://www-rohan.sdsu.edu/faculty/dunnweb/rprn-
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the fifties, the concept of corporate social responsibility
was used, namely in the United States of America, as an
instrument of propaganda of positive capitalism... a
doctrine of friendly and caring business — against the
communist ideology”. From the sixties to the eighties,
the very concept of corporate social responsibility, that
of investors’ duties, were very incipient, at least in in-
ternational law. In international politics, concern was
raised about the companies’ social responsibility after a
famous speech delivered by Chilean President Salvador
Allende on the 4™ December 1972 before the United
Nations’ General Assembly on the devastating conse-
quences of transnational companies’ activities *’. But
still today, on concrete terms, corporate social responsi-
bility often amounts to a procrastinating debate’’.

Investors’ duties, under the logic of corporate so-
cial responsibility, mean the measures imposed on or
recommended to companies so as to mitigate the nega-
tive human, environmental and social impacts of their
activities®”; the idea is to transcend the inner corporate
structure and the sole shareholdet’s interests, thereby
setting up a business intelligence which is able to envi-
sage and eventually prevent a company’s adverse social
impacts®™. The duty consists of adopting a corporate
behaviour to mitigate these impacts so as to attain a le-
vel of social responsibility which, when necessary, goes
beyond that required by the host State and which must

ts.friedman.dunn.pdf].

29 Jean-Pascal Gond, Jacques Igalens, Ia responsabilité sociale de
Lentreprise, Paris, PUF, 2008, p. 16.

30 Salvador Allende, “Speech before the United Nations’ General
Assembly”, 4" December 1972 (excetpts available at: http://www.
rrojasdatabank.info/foh12.htm).

31 Harwell Wells, « The Cycles of Corporate Social Responsibility:
An Historical Retrospective for the Twenty-first Century”, Kansas
Law Riew, vol.51, 2002, p. 78.

32 United Nations Environmental Program, Corporate Social Re-
sponsibility and Regional Trade and Investment Agreements, UNEP, 2011,
p. 13; Amiram Gill, “Corporate Governance as Social Responsibil-
ity: A Research Agenda”, Berkley Journal of International Iaw, vol.26,
no.2, 2008, pp. 453-454; Steven R. Ratner, “Corporations and Hu-
man Rights: A Theory of Legal Responsibility”, Yale Law Journal,
vol.111., 2001, pp. 443-545; Erik Assadourian, “Transforming
Corporations”, in, Linda Starke (org,), The State of the World 2006.
A Worldwatch Institute Report on Progress Toward a Sustainable Society,
London, WW. Norton and Company, 20006, p. 172; Kate Miles, The
Origins of International Investment 1aw. Empire, Environment and the S afe-
guarding of Capital, Cambridge, Cambridge University Press, 2013, p.
218; Stephen Tully, International Corporate Responsibility, Alphen Aan
Den Rijn, Kluwer Law International, 2012, pp. 20-22.

33 Harwell Wells, « The Cycles of Corporate Social Responsibility:
An Historical Retrospective for the Twenty-first Century”, Kansas
Law Riew, vol.51, 2002, p. 78.

equally apply to all the companies of the same group
independently of their business location®. These duties
can be voluntarily set by the companies themselves in
the sense of a self-regulation; and, as mentioned, there
is also considerable effort being deployed for these to
be provided for in binding legal instruments.

The United Nations tentatively worked on a draft
code of conduct for transnational corporation through
its Centre on Transnational Corporations in the seven-
ties®. Such efforts have, for the moment, been vain within
the ambit of the United Nations Organisation. Despite
the adoption of the ten principles of a Global Compact
in 2000%, these remain very general in their formulation
and are, furthermore, voluntary when it comes to their
effective implementation by companies. The same com-
ment applies to the Organisation for Economic Coope-
ration and Development’s Guidelines for Multinational
Enterprises” or the so-called Ruggie Principles™. These
initiatives surely constitute small hesitant steps towards
the long run construction of a consolidated corporate
social responsibility legal regime. But the long run always
appears as an eternity when the subject is private com-
panies’ responsibility in international law. The normati-
vity in this field seems to become liquid, with dominant
actors — transnational corporations — capitalizing on a
system of self-regulation” in a sort of untouchable ivory
tower, while being sometimes theatrically judged by Opi-
nion Tribunals* with no real legal effects.

34 Hervé Ascensio, “Le pacte mondial et apparition d’une re-
sponsabilité internationale des entreprises”, 7z, Laurence Boisson de
Chazournes, Emmanuelle Mazuyer, Ie Pacte mondial — 10 ans aprés.
The Global Compact — 10 Years After, Bruxelles, Bruylant, 2011, p. 169.
35 A 1983 version of the Code of conduct is available at: http://
investmentpolicyhub.unctad.org/Download/ TreatyFile/2891.  For
more information, see: Katl P. Sauvant, “The Negotiations of the
United Nations Code of Conduct on Transnational Corporations
Experience and Lessons Learned”, Journal of World Investment and
Trade, vol.16, 2015, pp. 11-87.

36  Global Compact, adopted on the 26™ July 2000 (available at:
https:/ /www.unglobalcompact.otg/what-is-gc/mission/ principles).
37 'The guidelines are available at: http://www.oecd.org/daf/inv/
mne/48004323.pdf. Sce also: Jorge Vifiuales, “Invest Diligence in
Investment Arbitration: Sources and Arguments”, ICSID Review,
vol.32, no.2 2017, p. 349.

38 United Nations, “Guiding Principles on Business and Human
Rights. Implementing the United Nations “Protect, Respect and
Remedy” Framework”, New York and Geneva, United Nations
[2011], 35p.

39 Ina similar sense: Zygmunt Bauman, Ia cultura en el mundo de la
modernidad liguida, Mexico, FCE, 2013, p. 52.

40  Sece: International Monsanto Tribunal, Advisory Opinion
(18/04/2017) [available at: http://en.monsantotribunal.org/up-
load/asset_cache/189791450.pdf].
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This article will not indulge in a normative posture
to postulate how the law should be on these questions.
Having international investment law as a study ba-
ckground, it will instead examine if the generous pro-
tection granted to investors can be articulated with their
duties. To this interrogation, the working and analysis
method consist of scrutinising how and to what extent
investment agreements and the atbitral jurisprudence
provide for investors” duties. The objective of this arti-
cle is therefore to critically map and categorise such du-
ties as they appear in international investment law. Ac-
cordingly, the study shows that some recent investment
agreements indeed provide for investors’ social respon-
sibility; as such, the latter potentially becomes a new
yardstick against which to measure the legal protection
due to companies (Chapter 1). Similarly, an analysis of
the arbitral jurisprudence reveals a set of techniques to
map the investors’ corporate social behaviour which
consequently act as a benchmark when it comes to eva-
luate the extent of their legal protection (Chapter 2).

2. PROVIDING FOR INVESTOR’S DUTIES IN
INVESTMENT AGREEMENTS AS A NEW YARDSTICK
FOR THEIR PROTECTION

A small constellation of companies’ duties has star-
ted to appear in investment agreements and even if they
are normally presented as recommendations (2.1.), they
can be construed as a parameter for investors’ legal pro-
tection (2.2.).

2.1. Investors’ Duties Entrenched in Investment
Agreements as Recommendations

These recommendations are coined in a twofold
manner. Firstly, they are formulated as per a top-down
logic: this means that they are primarily addressed to
signatory States which must encourage companies in-
vesting on their territory to adopt corporate social res-
ponsibility standards (2.1.1.). Secondly, the recommen-
dations follow a — more recent — bottom-up pathway
being addressed directly to the investors (2.1.2.).

2.1.1. Recommending duties to investors throu-
gh States under a top-down logic

Some treaties address the issue of investors’ corpo-
rate behaviour in the host States but leave to the latter
the duty of adopting all necessary measures for such
purposes. It is well-known that the great majority of in-
vestment agreements state that investments must be un-
dertaken in conformity with the Host State’s local law:
in a nutshell, an illegally constituted investment cannot
be protected by an investment agreements. This, as per
some tribunals, can be considered as a non-written rule
of international investment law*'. This rule however
generally refers to the company’s establishment in the
Host State.

On other grounds, provisions have started to appear
in investment agreements that make room for corpo-
rate social responsibility during the investment’s imple-
mentation. Their formulation varies according to the
agreements with a language which can be mandatory or
unbinding. For instance, the bilateral investment agree-
ment signed between Canada and Mongolia on the 8"
September 2016 states:

“Each Party should encourage enterprises operating within
its territory or subject to its jurisdiction to voluntarily incorporate
internationally recognized standards of corporate social responsi-
bility in their practices and internal policies, such as statements of
principle that have been endorsed or are supported by the Parties.
These principles address issues such as labonr, the environment,
buman  rights, community relations and anti-corruption. The
Parties should remind those enterprises of the importance of in-
corporating such corporate social responsibility standards in their

internal policies.”*

A similar provision exists in the recent investment
or free-trade agreements signed by States like Canada,

41 SAUR International S.A. v. Argentina, ICSID n°04/4, Decision
on Jurisdiction and Liability (6/06/2012), para. 308; Gustav F W
Hamester GmbH & Co KG v. Ghana, ICSID n°® ARB/07/24, Award
(18/06/2010), paras.123-124; Mawidoil Jetoil Greek Petrolenm Products
Société S A. v. Albania, ICSID n°® ARB/11/24, Award (30/03/2015),
para. 359.

42 Agreement Between Canada and Mongolia for the Promotion
and Protection of Investments (08/09/2016), art.14.
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Colombia, the Netherlands®, Chile*, Singapore® or by
the European Union*, some of which are still awaiting
ratification. The signatory States are expected to foster
a corporate social responsibility practice on their terri-
tory and can, as per these agreements, only encourage
foreign investors to fine-tune their activities in order to
mitigate impacts on the environment, on human rights,
on local communities and to abstain from practices of
corruption. The internationally recognised standards
are, for example, the OECD guidelines, the Internatio-
nal Labour Otrganization Declaration on Fundamental
Principles and Rights at Work"’, the Global Compact
and more recently, the Ruggie principles. As such, the
corporate social responsibility initiative emanates from
the State and, if successful, drips down to the compa-
nies. But even so, such practices by companies remain
largely voluntary at this level. Investors, via their Host
States, are invited to adopt a corporate social behaviour
and can, needless to say, decline the invitation. Similarly,
States might fear losing their appeal vis-a-vis foreign in-
vestors if they fanatically indulge in imposing duties to

43 Sce for example for Canada: Bilateral Investment Agree-
ment signed with: Guinea (27/05/2015), art.16; Burkina Faso
(20/04/2015) art.16; Cameroon (03/03/2014) art.15; Ivory Coast
(30/11/2014) art.15; Mali (28/11/2014) art.15; Nigeria (06/05/2014)
art.16; Senegal (27/11/2014) art.16; Serbia (01/09/2014) art.16; Be-
nin (09/01/2013) arts. 4, 16. Free-Trade Agreements signed with:
The European Union (30/10/2016), arts. 24.12[1](c), 25.4 [2](c);
the Trans-Pacific Partnership (04/02/2016), art.9.17; South Korea
(22/05/2014) art.8.16; Honduras (05/11/2013) art.10.16; Pana-
ma (14/05/2010) art.9.17; Colombia (21/11/2008) art.816; Peru
(29/05/2008) art. 810.

For Colombia, see: bilateral investment agreement signed with
France (10/07/2014), art.11; with Brazil (09/10/2015), art.13; and
free-trade agreements signed with Panama (20/09/2013), art.14;
Costa Rica (22/05/2013) art.12.9; Canada (21/11/2008), art.816;
with the European Union and Peru (26/06/2012), art.271/3.

For the Netherlands, see: bilateral investment agreement signed with
the United Arab Emirates (26/11/2013), art.2 (3).

44 Investment Agreement between the Hong Kong Special Ad-
ministrative Region of the People’s Republic of China and Chile
(18/11/2016), art.16; Free-Trade Agreement between Chile and
Uruguay (04/10/2016), art.11.8, art.12.6.

45 Investment Agreement between Singapore and Nigeria
(04/11/2016), art.11.

46  Free-Trade Agreement with the SADC (10/06/2016), art. 11
(3) [c] or with Canada (30/10/2016), art. 24.12[1](c), 25.4 [2](c); with
Kazakhstan (21/12/2015), art. 148 (3); with Georgia (27/06/2014),
art. 231 (e), art. 348, art. 349, art. 352; with Moldavia (27/06/2014),
art. 35, art 367 (¢); with South Korea (06/10/2010), art. 13 [6] (2);
with Ukraine (27/06/2014), art. 422.

47 International Labour Organization Declaration on Fundamen-
tal Principles and Rights at Work [18/06/1998] [available at: http://
www.ilo.otg/wemsp5/groups/public/---ed_norm/---declaration/
documents/publication/wems_467653.pdf]

these companies. Resultantly, there might be more so-
mething of an appearance of corporate social respon-
sibility than an intrinsic concern which would normally
be displayed by binding rules or by an enforcement sys-
tem. Consequently, their intrinsic value and utility can,
to some extent, be questioned. This scepticism is exa-
cerbated most of all when some investment agreements
specifically highlight that issues related to the corporate
social responsibility clause cannot be a contentious sub-

148

ject submitted to an arbitral tribunal®. This, of course,

raises the question of their very ratio legis.

Some countries like Canada and Colombia coined a
reporting mechanism in the sense of a Human Rights
impact assessment. The idea, intellectually and metho-
dologically interesting, is to measute the impact of bu-
siness activities on Human Rights; such reporting could
technically act as a barometer of corporate social beha-
viour and enable to identify eventual flaws in business
practices. The two States thereby adopted an Agreement
Concerning Annnal Reports on Human Rights and Free Trade
Between Canada and the Republic of Colombia with the ob-
jective of assessing the effects “of the measures taken under
the Free Trade Agreement between Canada and the Republic of
Colombia on human rights in the territories of both Canada and
the Republic of Colombia”®. Until now, Canada submit-
ted six reports to the House of Commons and to the
Senate (from 2012 and 2016)*. These however remain
globally vague and do not reveal a consolidated regime
of corporate social responsibility within the ambit of
business and human rights’'.

If from a cynical perspective the debate hence see-
ms to boil down to an eternal recurrence, another com-

48  Agreement Between Canada and Mongolia for the Promotion
and Protection of Investments (08/09/2016), art.20 (1); Agree-
ment Between Canada and Guinea for the Promotion and Protec-
tion of Investments Guinea (27/05/2015), art.21 (1); Brazil-Chile
ACFI (24/11/2015), annex 1, art.1 (2); Brazil-Colombia ACFI
(09/10/2015), art. 23 (3); Investment agreement between the Hong
Kong Special Administrative Region of the People’s Republic of
China and Chile (18/11/2016), art. 21[1] (a) (i).

49 Agreement Concerning Annual Reports on Human Rights and Free
Trade Between Canada and the Republic of Colombia (27/05/2010), [avail-
able at: http://www.treaty-accord.ge.ca/ text-texte.aspx?id=105278],
art. 1(1).

50 'These reports are available at: http://www.canadainternation-
al.gc.ca/colombia-colombie/bilateral _trelations_bilaterales/hrft-
co_2012-dple.aspx?lang=eng

51  James Rochlin, “A golden opportunity lost: Canada’s Human
Rights Impact Assessment and the Free Trade Agreement with
Colombia”, The International Journal of Human Rights, vol.18, no.4/5,
2014, pp. 545-566.
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prehension of the matter still remains possible. There is
no doubt that corporate social responsibility in the abo-
vementioned agreements enters the realm of soft law.
Such soft formulation can however be the initial steps
for the creation of corporate social responsibility and
of investors’ duties culture in international investment
law. For many decades, investment law had the only vo-
cation of protecting foreign investors — and, of cout-
se, this is not likely to change drastically. Yet, if this law
field is to incorporate other priorities or other values,
this process forcefully requires a period of adaptation
to enable the cultural incorporation of corporate social
responsibility. In other words, it is unlikely and highly
unrealistic that a drastic conversion — of States and of
companies — to corporate social responsibility would
occur overnight under the aspect of a binding legal rule.
There are many political, economic and social forces to
be dealt with and conciliated in this debate. Any radical
or pugnacious position would certainly be counterpro-
ductive. The soft law regime approach is certainly not
the most immediately efficient but it can be argued that
it constitutes a first stepping stone towards the cons-
truction and diffusion of corporate social responsibility
practices under a policy of small steps. And in this sen-
se, a new step has effectively been hurdled considering
that provisions directly addressed to investors on their
corporate duties characterise a small bundle of new in-
vestment agreements.

2.1.2. Recommending duties directly to inves-
tors under a bottom-up logic to foster the crea-
tion of a corporate social responsibility culture

Every internationalist jurist is acquainted to the
classicism according to which legal persons, like pri-
vate companies, are deprived of a legal personality in
international law. This said, it cannot be ignored that
many private companies are economically more power-
ful than a good number of States™, without mentioning
that their economic activities can sometimes be detri-
mental to the local population, as explained in the in-
troduction of this article. It would therefore be a lure
to (still) consider that private companies having trans-

52 Brian Roach, “Corporate Power in a Global World”, Global De-
velopment and Environment Institute Working Paper, 2007, p. 5 [available
at: http://wwwase.tufts.edu/gdae/education_materials/modules/
Corporate_Power_in_a_Global_Economy.pdf]; Noreena Hertz,
The Silent Takeover. Global Capitalism and the Death of Democracy, Lon-
don, Arrow, 2002, p. 43.

national economic activities bear absolutely no interna-
tional responsibility if they happen to cause a social,
human or environmental damage. The status quo will
prevail only if the legal doctrine maintains a compla-
cent or an orthodox position. The legal conscience on
this issue is undeniable. It is worth recalling that the
present debate has been amplified, going beyond pri-
vate companies, to include the social responsibility of
non-governmental organisations. The National Contact
Point of the OECD in Switzerland has, for instance, ac-
cepted a claim against the World Wild Fund for Nature
International (WWF) for human rights — indigenous
rights — violation in Cameroon. The claim was lodged
by another NGO, Survival International, against WWT
for violation of the OECD Guidelines for Multinatio-
nal Enterprises; the WWF is allegedly suspected to have
violated the land rights of the Baka ‘Pygmy’ People™
and its size and influence rendered it tantamount to a
multinational company.

In this context of great concern about the social im-
pacts of transnational corporations, it is therefore not
surprising to see the premises of investors’ duties, via the
institution of corporate social responsibility addressed
directly to companies, in some investment agreements.
And it can be claimed that this trend will be followed
in future investment agreements. The Brazilian Agree-
ments on Cooperation and on the Facilitation on In-
vestments (ACFI)** are here topical. They contain very
detailed recommendations in a specific chapter or in an
annex entitled “Corporate Social Responsibility. The
provisions relate to the following: environment protec-
tion and clean technology; respect of human rights; local
development and cooperation with local communities;
formation of human capital; respect of local law and
regulations in the field of health, security, environment

53 Details about the pending case ate available at: https://www.
occdwatch.org/cases-fr/Case_457.

Survival International submission file is available at: http://assets.
survivalinternational.org/documents/1527/survival-internation-v-
wwf-oecd-specific-instance.pdf

54  Generally, on the ACFIs see: Nitish Monebhurrun, “Novelty in
International Investment Law: The Brazilian Agreement on Coop-
eration and Facilitation of Investments as a Different International
Investment Agreement Model”, Journal of International Dispute Settle-
ment, vol.8, 2017, pp. 77-100; Fabio Morosini and Michelle Ratton
Sanchez Badin, ‘“The Brazilian Agreement on Cooperation and Fa-
cilitation of Investments (ACFI): A New Formula for International
Investment Agreements?’ Investment Treaty News (4 August 2015)
https:/ /www.iisd.org/itn/2015/08/04/the-brazilian-agreement-
on-cooperation-and-facilitation-of-investments-acfi-a-new-formu-
la-for-international investment-agreements/.
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and labour laws; practices of self-regulation to make
the companies’ activities socially acceptable; training of
employees to incorporate the culture and the practices
of corporate social responsibility; non-discrimination
of employees having reported the companies’ socially
irresponsible and illegal practices to the local authori-
ties; the implementation of corporate social responsibi-
lity practices within the companies’ sphere of influence;
the respect of local political affairs®. There is a manifest
will to extract companies from a close, clinically isolated
circuit in order to make their investing activities socially
acceptable® while tentatively building bridges between
foreign investment and local population.

Such provisions do not characterise only the new
Brazilian agreements. The Intra-Mercosur Investment
Facilitation Protocol contains an article 13 entitled
“Obligations of Investors” which States that compa-
nies must — the language is here mandatory — abide
to local laws and regulations related to investment and
taxation; it also states that investors must not indulge in
acts of corruption during their activities”. Article 14 of
the same protocol provides for corporate social respon-
sibility in a way remindful of the Brazilian investment
agreements, that is, with a list of recommendations
which the investors can incorporate in their activities.
The general logic and ratio legis of these recommenda-
tions can also be construed as per the proposed idea®®
of investors’ duties culture creation: investing compa-
nies must conspicuously frame their economic activi-
ties following domestic legislation; however, when the
latter is still incipient in terms of corporate social res-
ponsibility, it is expected that companies consider the
recommendations set in the investment agreements
so as to be more rigorous than the local laws. There is
thus an additional effort expected from the investors.
For instance, the Morocco-Nigeria bilateral investment
agreement states that “[i|n addition to the obligation to com-
ply with all applicable laws and regulations of the Host State

55 Brazil-Anglo ACFI (01/04/2015), art. 10, annex II; Brazil-
Mozambique ACFI (30/03/2015), art.10, annex II; Brazil-Mexico
ACFI (26/05/2015), art.13; Brazil-Malawi ACFI (25/06/2015),
art.9; Brazil-Chile ACFI (24/11/2015), art.15. See also the economic
and commercial agreement between Brazil and Peru (29/04/2016),
art. 2.13.

56  On social acceptability, see: Corinne Gendron, “Penser
I’acceptabilité sociale : au-dela de I'intérét, les valeurs » (2014), Revue
internationale Communication sociale et publique, vol.11, 2014, pp. 117-29.
57 Intra-Mercosur Investment Facilitation Protocol (07/04/2017),
art. 13. [The Protocol has not yet been ratified].

58 See 1.1.1. supra.

and the obligations in this Agreement, and in accordance with
the size, capacities and nature of an investments, and taking
into account the development plans and priorities of the Host
State and the Sustainable Development Goals of the United
Nations, investors and their investments should strive to mafke
the maxcimum feasible contributions to the sustainable develop-
ment of the Host State and local commmunity throngh bigh levels
of socially responsible practices”. The same treaty further
highlights that the International Labour Organisation’s
Tripartite Declaration on Multinational Investments
and Social Policy must be applied and informs that the
investors must always endeavour to maintain their cor-
porate social responsibility standards at the same level

as those generally in force®

. The agreement moreover
makes provision for a prior social and environmental
impact assessment®’ whereby the investors must mea-
sure — and thus minimise — all negative social and
environmental externalities potentially entrenched in
the investments; concerning more specifically the envi-
ronmental impact assessment, it is mentioned that the
companies must apply the rules thereto related of either
the host or the home State, whichever is the more pro-
tective. Direct obligations on corruption issues are also
addressed to investors in the Morocco-Nigeria invest-
ment agreement®. The language of this agreement is in-
teresting for being mandatory: article 18 is, for example,
entitled “Post-Establishment Obligations” and article
20, “Investor liability”. These are not mere recommen-
dations on corporate social responsibility but binding
obligations. Article 18 states that the foreign investing
companies must adopt an environmental management
system — certified by or tantamount to the ISO 14001
(on environmental management) when the activity is a
high-risk one®. Investors must similarly make sure that
their investments are respectful of human rights and
labour laws and standards® and that a dialogical spirit
exists between them and the local population®. When

59  Bilateral Investment Agreement between Morocco and Nigeria
(03/12/2016), art.24 (1).

60 Bilateral Investment Agreement between Morocco and Nigeria
(03/12/2016), art.24 (2), (3).

61 Bilateral Investment Agreement between Morocco and Nigeria
(03/12/2016), art.14.

62 Bilateral Investment Agreement between Morocco and Nigeria
(03/12/2016), art.17.

63 Bilateral Investment Agreement between Morocco and Nigeria
(03/12/2016), art.18(1).

64 Bilateral Investment Agreement between Morocco and Nigeria
(03/12/2016), art.18 (2), (3), (4).

65 Bilateral Investment Agreement between Morocco and Nigeria
(03/12/2016), art.19 (1) (b).

MONEBHURRUN, Nitish. Mapping the Duties of Private Companies in International Investment Law. Revista de Direito Internacional, Brasilia, v. 14, n. 2, 2017 p. 49-71

wl
[0e}



the standards for such a dialogue are inexistent or insu-
fficient, the Joint Committees instituted by the agree-
ment have the power to elaborate appropriate ones®.
The introduction of this article pointed out some cases
in which capturing multinational companies’ liability
for damages caused to the local population of the host
States was utterly difficult. Article 20 of the Morocco-
-Nigeria investment agreement proposes an interesting
tool to minimise the possibilities of escaping from civil
responsibility in such cases. It specifies that a company
can be sued before and held liable by the tribunals of its
home State for a damage caused in the host State. This
provision is a real innovation in the field of international
investment law and in that of corporate social respon-
sibility. If used, it might act as a bar to the oft-invoked
Jorum non conveniens argument or that of the corporate
veil. In the same line of innovations, the agreement also
credits the host State with a right to information: it can,
accordingly, ask potential investors (or their home Sta-
tes) relevant information on their practices of healthy
corporate governance®. In other words, investors re-
sultantly have here a duty of information towards the
State: if solicited, they must inform the host State on
the history of their corporate social behaviour. Provi-
sions addressing direct recommendations or duties to
investors also appear in the Iran-Slovakia investment

t()S

agreement®, in the Argentina-Qatar agreement®, in the

2015 Indian investment agreement model™ or in the

new 2017 Colombian Investment Agreement model”".

66 Bilateral Investment Agreement between Morocco and Nigeria
(03/12/2016), art.19 (1) (c).

67 Bilateral Investment Agreement between Morocco and Nigeria
(03/12/2016), art.21 (1).

68 Bilateral Investment Agreement between Iran and Slovakia
(19/01/2016), art.10 (3)

69  Bilateral Investment Agreement between Argentina and Qatar
(06/11/2016), art.12.

70 2015 Indian investment agreement model, art. 9 (contains ob-
ligations addressed to investors in matters of corruption practices);
art.12 (contains obligations addressed to investors to abide to lo-
cal laws relating, amongst others, to human rights, environment and
labour protection; the same article also obliges investors to adopt
national and international recognised standards of corporate gov-
ernance).

71 'The author had access to the 2017 Colombian investment
model which has not yet been published. One article — with no
number yet — states: “Clazmant Investors shall respect the probibitions
established in international instruments, to which any Contracting Party is or
becomes a party, pertaining to human rights and the environment. A Claimant
Tnvestor shall accept the aforementioned probibitions as mandatory throughont
the mafking of its investment and its operation in the Host Party’s Territory in
order to submit a claim to a Court or an Arbitral Tribunal pursuant to SEC-

TION /DDJ- INVESTOR-STATE DISPUTE SETTLEMENT.?”

Even if the incorporation of investors’ duties in in-
vestment agreements could obviously be drafted in a
more rigorous way, the abovementioned examples re-
main useful to establish, even exploratorily, the grounds
of a ‘normality’ of juxtaposing in the same agreement
provisions on investors’ protection and on their duties.
The trend is, of course, new but it constitutes a clear
message sent to transnational companies: that their cor-
porate social conduct and eventually imposed obliga-
tions will potentially be considered so as to construe
their due legal protection”. The duties are perhaps pre-
sented as voluntary ones, but the presence of corporate
social responsibility in the mentioned agreements is not
innocent and is not deprived of purpose. And it can be
postulated that, if consolidated and repeated in future
investment agreements, it will, in the longer run, act as
a condition as per which the protection due to investors
could be measured; this, it is argued, could contribute to
build a minimum standard of corporate diligence.

2.2. Investors’ Duties as a means to construe
the extent of their legal protection: Postulating
the construction of a minimum standard of
corporate social diligence

As there once arose a debate on whether there exists

a minimum standard of treatment”

, an analogy can be
outlined on the existence of an expected minimum level
of corporate social diligence on the part of transnatio-
nal companies which are protected by a constellation
of investment agreements. And the question which can
here be asked is whether a company which has been
neglectful or which has not shown any diligence in ter-
ms of an expected corporate social behaviour set in in-
vestment agreements can still use the latter as a legal
shelter in case of disputes with their host States. Accor-
dingly, the trend of including investors’ commitments
in investment agreements — or of framing treaties or
guiding principles on business and human rights —,
is not deprived of sense and purpose. It materialises a
growing concern about corporate impunity and, in this
sense, sketches a new, more nuanced, landscape of in-

72 This shall be explored znfra.

73 On the minimum standard of treatment, see: OECD, “Fair and
Equitable Treatment Standard in International Investment Law”,
OECD Working Papers on International Investment, 2004/03,
OECD Publishing, pp.8 ¢ seq.; Rudolf Dolzer and Christoph
Schreuer, Principles of International Investment Iaw, New York, Oxford
University Press, 2009, pp. 134 ez seq.
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ternational investment law whereby the applicable law
does not unconditionally focus on investors’ protection.
The law thus strives to foresee investors and their activi-
ties and impacts in a broader social context. The inclu-
sion of an expected corporate social responsibility of
companies in investment agreements has arguably set
the foundation and the first steps for the — surely slow
— construction of a doctrine of a minimum standard
of corporate social diligence: under this assumption, in-
vestors will have to be minimally (socially) diligent to
claim the application of an investment agreement. If
not, the provisions on the standards of corporate social
responsibility would be of no use at all, they would be
plainly ornamental and this, surely, is not the will of
signatory States. Accordingly, the very legal purpose of
these provisions can be examined.

A minima, such purpose is twofold. There is firstly
the will, on the part of signatory States, that compa-
nies voluntarily incorporate such standards to articula-
te their activities with other values, may these be the
respect of the environment, of human rights, of local
communities and culture, of ethics and transparency.
The first purpose is hence behavioural: companies are
expected to adjust their corporate behaviour in a less
egocentric fashion to mitigate the negative impacts of
their activities. They are expected to be more diligent,
more conscientious and to develop, over time, a culture
of corporate social responsibility. Secondly, the referen-
ce to investors’ duties and corporate social responsibi-
lity must not be excised from the other parts of the
agreements. It is here claimed that such reference can
be invoked to construe the provisions on the standards
of treatment and of protection of investors. In other
words, the legal protection due to foreign investors can
be measured in the light of their corporate social beha-
viour. This implies giving a purposeful effect, a raison
d’étre to the articles on investors’ duties. They are indeed
inserted in a particular textual context and must, for this
reason, be read in consonance with the standards of in-
vestment protection. Besides investment protection and
promotion, the preambles of some of the abovemen-
tioned agreements put corporate social responsibility
as an objective and as means of equilibrium between
the distributions of rights and duties of the concerned
stakeholders™. Resultantly, provisions on corporate so-

74  See for instance: Bilateral Investment Agreement between
Morocco and Nigeria (03/12/2016); Intra-Mercosur Investment
Facilitation Protocol (07/04/2017); Bilateral Investment Agreement

cial responsibility can be used as a means of contex-
tual interpretation of substantial investment protection
standards as per article 31 of the Vienna Convention
on the Law of Treaties (1969). This would enable these
provisions to deploy practical effects and thus, not be-
come a dead letter; there is, generally speaking, reasona-
ble jurisprudence on contextual interpretation in inter-
national law and this applies to international investment

law™.

As such, even if some investors’ commitments are
formulated as recommendations, it does not necessa-
rily mean that they are deprived of legal effects. It is
true that some of the investment agreements state that
the provisions on corporate social responsibility cannot

. Tt can however

be the object of dispute resolution
be claimed that invoking corporate social responsibility
clauses during an eventual dispute settlement procedure
will not, in itself, be the object of the dispute. The latter
will still be related to a violation of a substantial invest-
ment protection provision. In any case, the investor is in
most cases — except in rare counterclaims — the clai-
mant and thus largely determines the object of the dis-
pute which clearly focuses on violations of substantial
investment protection standards; the State does not and
will not have a great leeway to permanently and solely
move the spotlight on the question of the company’s
behaviour. As stated, the relevant articles on corpo-
rate social responsibility will merely act as a means of
interpretation and will not dominate the main debate.
It would be a means to contextually enlighten and mea-
sure the extent of investors’ effective protection by not
overlooking the nature of their corporate social beha-
viour. This would constitute an indirect manner to help
build up a culture of investors’ duties and awareness of
the latter. And, from another perspective, the investors
will also be able to invoke the corporate social respon-

between Iran and Slovakia (19/01/2016).

75 Competence of the 11.O to Regulate Incidentally the Personal Work of
the Employer, PCIJ, Advisory Opinion, Series B, no.13 (23/07/1926),
p. 19; Free Zones of Upper Savoy and the District of Gex, PCI], Series
A, n0.22, p. 13; Corfu Channel case, 1.C.J. (09/04/1949), p. 24. See
also: Japan — Taxation on alcoholic drinks, Report of the WTO Ap-
pellate Body AB-1992-2, WT/DS8/AB/R,WT/DS10/AB/R &
WT/DS11/AB/R [04/10/1996], p. 16; European Union — Custom
Classification of Frozen Boneless Chicken Cuts, Report of the WTO Ap-
pellate Body AB-2005-5, WT/DS269/AB/R, WT/DS286/AB/R
[12/09/2005], p. 92, para. 214.

76 See for example: Intra-Mercosur Investment Facilitation Pro-
tocol (07/04/2017), art. 24 (3); the 2015 Indian investment agree-
ment model, art. 14.2.
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sibility clauses as an indicator of their good faith. Such
provisions will indeed be a measure of the investors’
clean hands and act as a benchmark of their legal pro-
tection. This assumption has already been echoed in the
arbitral jurisprudence as debated in the next chapter.

3. INVESTORS’ CORPORATE SOCIAL BEHAVIOUR AS
A BENCHMARK FOR THEIR PROTECTION AS PER THE
ARBITRAL JURISPRUDENCE

A mapping of the investment arbitral jurisprudence
shows that investors” behaviour can be considered by
arbitral tribunals to study the admissibility of their de-
mand and the extent of their legal protection. This has
been done even without the existence of specific pro-
visions on investors’ duties in investment agreements:
some existing legal principles can be used to bring the
issue of investors’ duties in the debate. In that respect,
investors’ clean hands, in terms of corporate social
behaviour, can act as a bar to their legal protection (3.1.)
while their duty of transparency to the host State can
help decide if they should be granted a legal protection
(3.2.). If the investors’ corporate social behaviour is
ignored by arbitral tribunals, an unjust enrichment can
then be arguably configured (3.3.).

3.1. Investors’ unclean hands as a bar to their
legal protection

According to the clean hands doctrine, a party to a
dispute cannot ask for an equitable reparation to the
other if it is itself in violation of a principle of equity”’.
The doctrine’s existence has been recognised in inter-

8

national law’™ even if some doubts emerged as to its

77 Black’s Law Dictionary, 9™ Edition, 2009, p.286; Sit G. Fitzmau-
rice, “The General Principles of International Law Considered from
the Standpoint of the Rule of Law”, Rewueil des Cours, vol.92, 1957,
p. 119. See also: Diversion of Water from the Meuse, P.C.1J., Decision
(28/06/1937), Individual Opinion of Judge Hudson, p.77; Military
and Paramilitary activities in and against Nicaragua (Nicaragna v. United
States of America), C.1]., Decision (27/07/1986), Dissenting Opinion
of Judge Schwebel, para. 269.

78  Report of the International Law Commission, Document A/60/10,
2005, p.108; Jean Salmon, “Des mains propres comme conditions de
recevabilité des reclamations internationals”, Annuaire francais de droit
international, vol.10, 1964, p. 232; Richard Kreindler, “Corruption in
International Investment Arbitration: Jurisdiction and the Unclean
Hands Doctrine”, 7z, Kaj Hover, Annette Magnusson, Marie Ohr-
strom (org,), Between East and West : Essay in the Honour of Elf Franke,

application in matters of diplomatic protection”. Mo-
reover, one arbitral tribunal has already held that the
clean hands doctrine is not a general principle of law™.

In the Nikos Resources v. Bangladesh case, the arbitral
tribunal considered that three conditions had to be
fulfilled to support a ‘clean hands’ claim: (i) the viola-
tion justifying the invocation of the clean hands doc-
trine should still exist at the time of the claim; (i) the
solution requested by the claimant must put an end to
such violation; (iii) there must exist a reciprocity in the
obligations which constitute the object of the dispute®’.
These conditions are extracted from a Permanent Court
of Arbitration award® and the latter is itself inspired
from an individual opinion of Judge Hudson in the Di-
version of Water from the Mense case®. In both of these ca-
ses, however, the legal dispute opposed two States. The
third condition of reciprocity was therefore relevant in
these cases but cannot be purely transposed to the reality
of international investment law: a reciprocity of rights
and obligations might exist in a contract signed between
investor and State but is traditionally inexistent when it
comes to international investment agreements — sig-
ned between the home and the host State. In the Mewuse
case, for example, the Netherlands claimed that some
Belgian constructions on the Meuse river were contra-
ry to a treaty signed between the two States; however,
Netherlands’ clean hands gravitated into the debate be-
cause it had itself undertaken other constructions along
the same river. In this case, the claimant and the respon-
dent, both States, had reciprocal obligations. Therefore,

Juris, 2010, pp. 317-318.

79 Report of the International I.aw Commission, Document
A/60/10, 2005, pp.108-112; Patrick Dumbery, Gabrielle Dumas-
Aubin, “How to Impose Human Rights Obligations on Corpora-
tions Under Investment Treaties?”, Yearbook of International Invest-
ment Law and Policy, vol.4, 2012, pp. 589-591; Aleksandr Shapovalov,
“Should a Requirement of “Clean Hands” be a Prerequisite to the
Exercise of Diplomatic Protection? Human Rights Implications of
the International Law Commission’s Debate”, Awmerican University In-
ternational Law Review, vol.20, 2005, pp. 829-866; Eric de Bradandere,
“Human Rights Considerations in International Investment Arbitra-
tion”, 7z, Malgosia Fitzmaurice and Panos Merkouris, The Interpreta-
tion and Application of the European Convention of Human Rights: 1.egal
and Practical Implications, Leiden/Boston, Martinus Nijhoff Publish-
ers, 2012, pp. 183-215.

80 Yukos Universal Limited (Isle of Man) v. The Russian Federation, UN-
CITRAL, PCA Case No. AA 227, Award (18/07/2014), para. 1363.
81  Niko Resources v. Bangladesh, ICSID no. ARB/10/11, Decision
on Jurisdiction (19/08/2013), para 481.

82 Guyana v. Suriname, PCA, Award (17/09/2007), paras.417-422.
83 Diversion of Water from the Meuse, P.C.1.J., Decision (28/06/1937),
Individual Opinion of Judge Hudson, p. 77.
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the conditions retrieved from the Guyana v. Suriname or
from the Meuse case do not constitute an appropriate
analogy. The first condition — the continuous violation
— is similarly debatable. Indeed, in international invest-
ment law, an investor can have a socially irresponsible
behaviour while constituting and establishing its activi-
ties but not necessarily afterwards; this means that such
a behaviour might not prevail at the time of an arbitral
procedure but it did exist upstream.

This said, even if a direct transposition of the afore-
mentioned conditions in international investment law is
not very convincing, it would be egregious to consider
that a notorious social misconduct of an investor in no
way affects his capacity to benefit from the shield of an
investment agreement™. It will be argued hereinafter®
that condoning such conducts might configure an un-
just enrichment. Examining the investors’ conduct prior
to measure the extent of their due protection is an issue
which is not disregarded by arbitral tribunals. In other
wortds, the clean hands doctrine or its inflections are
used as a measutre of investors’ corporate social beha-
viour. The latter can prove relevant for an analysis of
the investors’ claims at two levels, both of which will be
discussed znfra: as a bar to jurisdiction and as bar to
claims on the merits®.

In the Metal-Tech case, the investment had been
made on the basis of an original act of corruption: the
company bribed members of the host State’s — Uz-
bekistan — government. The arbitral tribunal had to
examine the legality of a joint-venture liquidation under
the Israel-Uzbekistan bilateral investment agreement.
On the basis of how the company constituted its in-
vestment, the arbitral tribunal stated that it lacked ju-
risdiction over the matter, the claims being “barred as a
result of corruption”’. The same tribunal further noted:

“The Tribunal found that the rights of the investor against
the host State, including the right of access to arbitration, conld
not be protected becanse the investment was tainted by illegal ac-

84 In a similar sense, see: Inceysa Vallisoletaba v. E/ Salvador, ICSID
Case No. ARB/03/26, Award (02/08/2000), para. 248.

85 See section 2.3.

86  Gustav F' W Hamester GmbH & Co KG v. Ghana, ICSID Case
No. ARB/07/24, Award (18/06/2010), para. 127; Zachary Douglas,
“The Plea of Illegality in Investment Treaty Arbitration”, ICSID Re-
view, Vol. 29, No. 1, 2014, pp.166-167; Jorge Vifuales, “Invest Dili-
gence in Investment Arbitration: Sources and Arguments”, ICSID
Review, vol.32, n°.2 2017, p. 355 et eq.

87  Metal-Tech Ltd. v. Ugbekistan, ICSDI No. ARB/10/3, Award
(04/10/2013), para. 389.

tivities, specifically corruption. The law is clear — and rightly so
— that in such a situation the investor is deprived of protection

and, consequently, the host State avoids any potential liability.

Interestingly, the arbitral tribunal used the so-called
“red flags” as indicators of acts of corruption®. “Red
flags” are indicators of practices of corruption which
are referred to in reports on business ethics. The Mezal-
-Tech tribunal used the Woolf report called Committee
Report on Business Ethics, Global Companies and the Defence
Industry: Ethical Business Conduct in Bae Systems Ple — The
Way Forward” to help charactetise the corruption prac-
tice. Such practice was also contrary to the domestic
laws of Uzbekistan on bribery. Access to arbitration
is, in this sense, not an open-door policy and the in-
vestor is accountable for its actions. In the Inceysa v. E/
Salvador case, a Spanish company had obtained a con-
cession contract for a service of vehicle inspection by
mistepresenting, amongst others, its financial status and
its technical competences. A dispute between investor
and State was brought before an ICSID tribunal. The
latter acknowledged that any given investment had to
be made in accordance with the prevailing local laws as
well as with what it coined as international public poli-
cy. Consequently, in the tribunals words, if it declared
“atself competent to hear the disputes between the parties, it wonld
completely ignore the fact that, above any claim of an investor,
there is a meta-positive provision that probibits attributing effects
to an act done illegally”™". In the direct line of what the
clean hands doctrine commands, the tribunal pointed
out that “|n|o legal system based on rational grounds allows the
party that committed a chain of clearly illegal acts to benefit from
then?”*?. In light of this principle, the tribunal declined
its jurisdiction: the investor’s claim was barred”.

As per a similar logic, in other cases where the deba-

88  Metal-Tech Ltd. v. Uzbekistan, ICSDI No. ARB/10/3, Award
(04/10/2013), para. 422.

89  Metal-Tech Ltd. v. Uzbekistan, ICSDI No. ARB/10/3, Award
(04/10/2013), para. 293.

90 Woolf Committee, Committee Report on Business Ethics, Global
Companies and the Defence Industry: Ethical Business Conduct in Bae Sys-
tems Ple — The Way Forward, May 2008, p.26 [available at: https://
www.icaew.com/-/media/corporate/files/technical/ethics /woolf-
report-2008.ashx].

91 Inceysa Vallisoletaba v. El Salvador, ICSID Case No. ARB/03/26,
Award (02/08/2000), para. 248.

92 Inceysa Vallisoletaba v. El Salvador, ICSID Case No. ARB/03/26,
Award (02/08/2000), para. 244.

93 Inceysa Vallisoletaba v. El Salvador, ICSID Case No. ARB/03/26,
Award (02/08/2000), para. 339. In a similar sense, see: Enrgpe Ce-
ment Investment and Trade S.A. v. Republic of Turkey, ICSID Case N°.
ARB(AF)/07/2, Award (13/08/2009).
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te was on the merits and no longer on jurisdiction, the
investors were not granted legal protection when there
was enough evidence of corporate social misbehaviour.
In the World Duty Free v. Kenya case, a British company
was charged of building and operating duty-free shops
of the airports of Nairobi and Mombasa. However, the
contract with the host State was made possible only in
counterpart of a bribe of two million dollars paid to the
Kenyan President. Hence, the company’s activity star-
ted with an act of corruption. The latter had infringed
Kenyan law and characterised a socially irresponsible
conduct. The case was brought to arbitration on a claim
of expropriation made by the investor. The arbitral tri-
bunal stated that an illegal conduct of a company bat-
red the latter in lodging a claim against an illegal action
of the other contracting party’. The tribunal referred
to the ex turpi cansa non oritur actio principle”, that is,
‘from a dishonourable cause an action will not arise’.
Admitting the claimants request would be contrary to
what the tribunal coined as transnational public policy™.
Analysing an investor’s fraudulent conduct in the Plama
case, the arbitral tribunal highlighted:

“The Tribunal is of the view that granting the ECTY" pro-
tections to Claimants investments would be contrary to the princi-
ple nemo auditor propriam allegans |[...]. I# wonld also be
contrary to the basic notion of international public policy — that
a contract obtained by wrongful means (frandulent misrepresenta-
tion) should not be enforced by a tribunal.’’

That a fraudulent” activity or investment cannot
be protected by an investment agreement is a general
principle that has built into international investment law

and arbitration'"; investors have the duty to be aware

94 World Duty Free v. Kenya, ICSID Case No. ARB/00/7, Award
(04/10/2006), para. 179.

95 Whorld Duty Free v. Kenya, ICSID Case No. ARB/00/7, Award
(04/10/2006), para. 179.

96 World Duty Free v. Kenya, ICSID Case No. ARB/00/7, Award
(04/10/2006), para. 157. See also: R. Zachary Torres-Fowler, “Un-
dermining ICSDI: How the Global Antibribery Regime Impairs In-
vestor-State Arbitration”, Virginia Journal of International Iaw, vol.52,
no4, 2012, p. 988.

97  Energy Charter Treaty.

98  Plama Consortium 1.1d. v. Bulgaria, ICSID Case N°. ARB/03/24,
Award (27/08/2008), para. 143,

99  The fraud must conspicuously be duly evidenced. See: The Roz-
petrol Group N.V. v. Romania, ICSID Case No. ARB/06/3, Award
(06/05/2013), paras. 182.

100 David Minnotte and Robert 1ewis v. Poland, 1CSID Case N°.
ARB(AF)/10/1, Award (16/05/2014), para. 131; Abaclat and others
. Argentine Republic, ICSID Case N°. ARB/07/5, Decision on Juris-
diction and Admissibility (04/08/2011), para. 648.

of this principle!”'. Consequently, even a proven viola-
tion of an investment agreement by State might bar an
investor’s claim in case of corporate social misconduct.
For instance, in the Hesham Talaat M. Al-Warrag case,
the arbitral tribunal found that the Host State, Indone-
sia, had infringed the Agreement on Promotion, Pro-
tection and Guarantee of Investments among Member
States of the Organisation of the Islamic Conference’s
provision on fair and equitable treatment. However, this
was matched with the Saudi investor’s acts related to
corruption and money laundering in the banking sec-
tor. The tribunal perpended the company’s behaviour
and concluded that the clean hands doctrine applied to
the case. The doctrine was used to uphold the content
of article 9 of the agreement which provides that the
investors must “refrain from all acts that may disturb public
order or morals or that may be prejudicial to the public interes?”
and that “[h]e zs also 1o refrain from exercising restrictive practi-
ces and from trying to achieve gains through unlawful means”'.
Resultantly, despite the agreement’s violation by Indo-

nesia, the investor’s claim was barred'®.

The distribution of rights and duties between inves-
tors and States does not abide to a Manichean logic; the
Host States are not completely exonerated of their res-
ponsibility because of the corporate social misconduct
of investors. In matters of corruption, for example, the
illegal act is necessarily materialised by the participa-
tion of a State’s representative. The latter — President,
members of the Government — was clearly identified
in the abovementioned cases; thus, a claim’s dismissal
by an arbitral tribunal often implies that there has been
a reprehensible conduct of both parties, investor and
State. If so, one tribunal has already decided that the
Parties should share the costs of the arbitral procedu-
re!™. If not, that is in the absence of State collusion,
another tribunal considered that the costs had to be su-

pported by the sole investor'®.

The applicability of the clean hands hypothesis is,

101 Fraport AG Frankfiurt Airport Services Worldwide v. The Philippines,
ICSID Case N°. ARB/03/25, Award (16/08/2007), para. 402.

102 Agreement on Promotion, Protection and Guarantee of In-
vestments among Member States of the Organisation of the Islamic
Conference (05/06/1981), art.9.

103 Hesham Talaat M. Al-Warraq v. Indonesia, UNCITRAL, Award
(15/12/2014), paras. 647-648. For a critical analysis of this case, see
Hervé Ascensio’s article in this same issue.

104 Metal-Tech Ltd. v. Uzbekistan, ICSDI N°. ARB/10/3, Award
(04/10/2013), paras. 422-423.

105 Inceysa Vallisoletaba v. El Salvador, ICSID Case N°. ARB/03/26,
Award (02/08/2000), para. 338.
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as such, at least tested in the arbitral jurisprudence. It is
possible to postulate a legal articulation between inves-
tors’ duties and the clean hands doctrine in the sense
that corporate misconduct implies unclean hands and
the latter acts as a bar to investors’ protection. If com-
panies have a legitimate expectation that the State will
act coherently, consistently and in full transparency'”,
it can conversely be legitimately expected that investors
demonstrate practices of corporate social responsibili-
ty or the inexistence of corporate social misconduct in
order to plead the applicability of a given investment
agreement.

Besides the clean hands doctrine, the arbitral ju-
risprudence also reveals that investors have a duty of
transparency vis-a-vis their host States: infringing this
duty might boil down to a fraudulent manoeuvre.

3.2. Investors’ duty of transparency as a
measure of their legal protection

Before establishing their activities, investors not-
mally have to provide basic information to the host
State, namely on their financial situation or on their te-
chnical capacities. In this sense, there is an expectation
that they act transparently towards the State. Some new
agreements provide that the investors have a duty to
inform the host State about their corporate governance
history and agenda'”’. Nevertheless, some investments
have sometimes been successfully established on the
basis of erroneous information communicated to the
host State. This is even more abusive when done in the
context of developing States which do not always have
all the technical means to double-check the communi-

108

cated information'”, without mentioning that the com-

106 See generally: Michele Potesta, “Legitimate Expectations in
Investment Treaty Law: Understanding the Roots and the Limits of
a Controversial Concept”, ICSID Review, vol. 28, 2014, pp. 88-122;
Rudolf Dolzer, “Fair and Equitable Treatment: Today’s Contour”,
Santa Clara Journal of International Iaw, vol.12, 2014, p. 7-33; Eliza-
beth Snodgrass, “Protecting Investors’ Legitimate Expectations:
Recognizing and Delimiting a General Principle”, ICSID Review,
vol.21, 2006, pp. 1-58; Nitish Monebhurrun, “Gold Reserve Inc. v.
Bolivarian Republic of Venezuela - Enshrining Legitimate Expecta-
tions as a General Principle of International Law?”, Journal of Inter-
national Arbitration vol.32, n°. 5, 2015, pp. 551-562.

107  Bilateral Investment Agreement between Morocco and Nige-
ria (03/12/2016), art.21 (1).

108 Peter Muchlinski, “Caveat Investor? The Relevance of the
Conduct of the Investor under the Fair and Equitable Treatment
Standard”, International and Comparative Law Quarterly, vol.55, 20006,
p. 538.

panies’ good faith is, in any case, presumed.

In the Aginian v. Mexico case, the arbitral tribunal no-
ted that the investment had been made possible only
because the (American) investor had voluntarily exa-
ggerated its intrinsic technical experience and financial
means in the waste management sector'”’; there was
a will to impress but at the same time to mislead the
State through false representations and unfeasible pro-
mises'"". The investor invoked a cutious argument as a
means of defence: it argued that the host State should
not have believed its overtly optimistic and unreasona-
ble promises; the argument did not convince the tribu-
nal'"'. A similar situation arose in the already mentioned
Inceysa case: the investment was accepted by the host
State, El Salvador, after having received fraudulent in-
formation from the investor, erroneous information on
financial and budgetary matters, on the competence of
employees, dissimulation of technical competences and
of the content of its real experience in the field of vehi-
cle inspection'". The arbitral tribunal found that such
dissimulation and that the deceptive information cons-
tituted a forgery which removed the applicable invest-
ment agreement’s protective umbrella from above the
investor. True, the host State must not passively believe
all the fabulous promises made by the investor and must
deploy all reasonable means to ascertain the represen-
tations’ veracity; however, the State’s diligence may vary
as per their available resources, which in turn depends
on their level of development.

These cases can inductively trace the contours of
a duty of transparency, the latter acting as a means to
construe investment agreements so as to assess the ou-
treach of the standards of treatment and protection.
The investors’ duty of transparency covers a wider
spectrum of concern as it has an indirect impact on the
host State’s population. The investor is paid by the State
as there is an expectation that the financed activity be
beneficial to its society and population. There is there-
fore an opportunity cost embedded in such investment
as the value paid to the investor excludes other potential
investments which could have been made to benefit the

109 Robert Azinian, Kenneth Davitian and Ellen Bacca v. Mexico, 1C-
SID Case N°. ARB (AF)/97/2, Award (01/11/1999), paras. 29-33.
110 Robert Azinian, Kenneth Davitian and Ellen Bacca v. Mexico, 1C-
SID Case N°. ARB (AF)/97/2, Award (01/11/1999), para. 107.
111 Robert Azinian, Kenneth Davitian and Ellen Bacca v. Mexico, 1C-
SID Case N°. ARB (AF)/97/2, Award (01/11/1999), para. 108.
112 Inceysa Vallisoletaba v. El Salvador, ICSID Case N°. ARB/03/26,
Award (02/08/2000), para. 236.
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same population. When an investment is fraudulently
constituted through misrepresentations of the investor,
the opportunity cost is materialised given that there is
an inefficient allocation of resources to the detriment
of the local population. For this reason, the duty of
information goes beyond the small sphere of the arbi-
tral procedure and relate, more widely to the investor’s
corporate social responsibility.

If this duty of transparency is not legally considered
and if, similarly, the investors’ unclean hands are igno-
red, they would, in other words, be deriving a benefit
— its investment and profits — from fraudulent acts
or from practices of corruption. Said sardonically, their
corporate social misconduct would in a certain way be
rewarded. To ignore investors’ duties would be tanta-
mount to an unjust enrichment'".

3.3.The Constitution of an Unjust Enrichment in
case of the non-recognition of investors’ duties

Unjust enrichment has been considered as a general
principle of law'". An undue entichment to the detri-

113 American Manufacturing and Trading v. Zaire, ICSID Case N°.
ARB/93/1, Award (21/02/1997), para. 7.15.

114 Benjamin R. Isaiah v. Bank Mella, Iran-USA Claims Tribunal,
Case N°. 219, Award N°. 35-219-2 (30/03/1983), Iran-USA Claims
Tribunal Reports, vol.2, p. 236; Sea-Iand Services Inc. v. Iran, Iran-USA
Claims Tribunal, Case n0.33, Award n°. 135-33-1 (20/06/1984),
Iran-USA Claims Tribunal Reports, vol.6, 1984, p. 169; Saluka Invest-
ments v. Czech Republic, UNICITRAL, Partial Award (17/03/2006),
para. 449; Inceysa Vallisoletaba v. El Salvador, 1CSID Case N°.
ARB/03/26, Award (02/08/20006), para. 254; Ambatielos Case (Greece
v. United Kingdom and Northern Ireland), Dissenting Opinion of Profes-
sot Spitopoulos (06/03/1956), Recueil des sentences arbitrales des Nations
Unies, vol. X1, p. 129. See also: Lena Goldfields 1.td. v. USSR, Award
(03/09/1930), para. 25.

For the legal literature, see: Kit Barker, « Understanding the Unjust
Enrichment Principle in Private Law : A Study of the Concept and
its Reasons », 7z, ].W. Neyers, M. Mcinnes, S.G.A. Pittel [org.], Under-
standing Unjust Enrichment, Portland, Hart Publishing, 2004, p. 82; De-
tlev C. Dicke, “Unjust enrichment and compensation”, 7z, Detlev C.
Dicke [dit.], Foreign Investment in the Present and a New International Fco-
nomic Order, Fribourg, University Press Fribourg Switzerland, 1987,
p- 269; Brice Dickson, « Unjust Enrichment Claims : A Comparative
Overview », Cambridge Law Journal, vol. 54, no.1, 1995, pp. 100-126;
Christoph Schreuer, Christina Binder, « Unjust Enrichment », The
Max: Planck Encyclopedia of Public International 1.aw, Oxford Univer-
sity Press, 2007, para. 10, online edition [available at : www.mpepil.
com]; Lord Mcnair, « The General Principles of Law Recognised
by Civilised Nations », British Yearbook of International 1.aw, vol.33,
1957, p. 11; Ana Vohryzek, « Unjust Enrichment Unjustly Ignored:
Opportunities and Pitfalls in Bringing Unjust Enrichment Claims
under ICSID », Loyola of 1.os Angeles International and Comparative Iaw
Review, vol.3, 2009, p. 503.

ment of a party must be restored from the perspective
of commutative justice'”. The Iran-USA Claims tribu-
nal enlightened the principle’s content and its case law
often inspires modern arbitral tribunals'®. In the Sea-
~land Services v. Iran case, unjust enrichment was defined
as such:

“There must have been an enrichment of one party to the
detriment of the other, and both must arise as a consequence of
the same act or event. There must be no justification for the en-
richment, and no contractual or other remedy available to the in-
Jured party whereby he might seek compensation from the party
enriched'”.

Five conditions must be fulfilled: 1) the enrichment
of one party; 2) the impoverishment of the other party;
3) a causal relationship between the enrichment and the
impoverishment; 4) an unjustified enrichment; 5) the
absence of a means of redress for the impoverished
party'!®,

The enrichment could be realised in two ways. Firs-
tly, the profits made by a company having won a bid or
a contract through fraud or acts of corruption could
be tantamount to an unjust enrichment; these profits
would never have never been made without the origi-
nal illegality. Secondly, reparations ordered by a tribunal
and paid by a State to a company having had a corporate
social misconduct during its investment could also be
equivalent to an unjust enrichment. In a Repso/ v. Ecuador
case, the defendant State argued before an Annulment
Committee that it had a moral duty to annul an award
rendered by an arbitral tribunal so as not to unjustly

119

enrich the foreign company'”. The principle of unjust

enrichment appears as an objective means of balance

115 Kit Barker, « Understanding the Unjust Enrichment Princi-
ple in Private Law : A Study of the Concept and its Reasons »,
in, ].W. Neyers, M. Mcinnes, S.G.A. Pittel [org,], Understanding Unjust
Enrichment, Portland, Hart Publishing, 2004, p. 97; Daniel Patrick
O’Connell, “Unjust Enrichment”, The American Jonrnal of Compara-
tive Law, vol.V, 1956, p. 4.

116 Saluka Investments v. Czech Republic, UNICITRAL, Partial
Award (17/03/20006), pata. 449; Azurix v. Argentina, ICSID Case N°.
ARB/01/12, Award (14/07/2000), para.437.

117 Sea-Land Services Inc. v. Iran, Iran-USA Claims Tribunal, Case
n°.33, Award n°. 135-33-1 (20/06/1984), Iran-USA Claims Tribunal
Reports, vol.6, 1984, p. 169.

118  Christoph Schreuer, Christina Binder, « Unjust Enrichment »,
The Max: Planck Encyclopedia of Public International 1aw, Oxford Uni-
versity Press, 2007, paras. 1-2, online edition [available at : www.
mpepil.com]

119 Repsol YPE  Ecuador S.A. v Ecuador, 1CSID Case No.
ARB/01/10, Decision on Annulment (28/01/2007) para. 25.
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between the distribution of rights and duties of inves-
tors and States'”: it helps grasp the big picture of their

relationship.

The unjust enrichment argument was accepted by
the arbitral tribunal in Inceysa. 1t is worth recalling that
the investor’s establishment in El Salvador had been
successful only because of various misinformation and
misrepresentations. The arbitral tribunal decided that
the activity, by way of its constitution, was not an in-
vestment and refused to hear the claims on the merits.
Accepting the investor’s request would, for the tribunal,
imply creating favourable conditions for an unjust en-
richment:

“Applying the principle [of unjust enrichment] 7o the case
at hand, we note that Inceysa resorted to fraud to obtain a benefit
that it would not have otherwise obtained. Thus, through actions
that violate the legal principles [of unjust enrichment|, Incey-
sa tried to enrich ifself, signing an administrative contract with
MARN, which, without any doubt, wonld produce considerable
profit forit. (...). The clear evidence that proves the violations lis-
ted in chapter IV of this award leads this Tribunal to decide that
an interpretation that would grant BIT protection to Inceysa’s
tllegal investment would favor its unlawful enrichment, which no

tribunal constituted according to the Agreement can do.**”

Tentatively, the five conditions mentioned above
find application here. The enrichment is related to the
profits derived from an illegally constituted activity.
This enrichment is due to payments made by the State
and by its population; the latter is consequently impove-
rished. The causal relationship is crystalized given that
the enrichment of one party results from the impove-
rishment of the other (the State and one of the compo-
nent of the State, its population). The enrichment is un-
just because of the illegality and corporate misconduct
characterising the investor’s activity. The impoverished
State does not really have a means of redress against the
investor in international law.

Just like the company’s clean hands or duty of trans-
parency, the principle of unjust enrichment appears as
another legal strategy to block investor’s abusive claims.
Most importantly, the combination of these duties is
useful to raise investors’ awareness about the legal con-
sequences of corporate social misconduct, that is, to in-

120 ENRON Corp. Ponderosa Assets 1..P. v. Argentina, ICSID Case
No. ARB/01/3, Award (22/07/2007), para. 214.

121 Inceysa Vallisoletaba v. EI Salvador, ICSID Case No. ARB/03/26,
Award (02/08/2000), paras. 255-256.

form that their legal protection under investment agree-
ments depends on their corporate social responsibility.

4, ConcLUDING REMARKS

This article had for main aim tracing, while catego-
rising, a trend of investors’ duties in international in-
vestment law. If the legal landscape is still patchy on
this question, perusing the spheres of investment agree-
ments and of the arbitral jurisprudence has shown per-
meability for corporate social responsibility in a manner
that is conducive to its articulation with the traditional
standards of treatment and protection of investments.
This articulation revealed that investors’ duties are gra-
dually acquiring a legal purpose, if not a consensual ac-
ceptance. The inclusion of these duties in this law field
plays a double role: that of an adjuvant to champion the
creation of a corporate social responsibility culture and
that of an interpretative instrument used to objectively
assess the extent of investors’ protection under invest-
ment agreements.
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ReEsume

I’idée que la protection offerte a linvestisseur étranger par le droit in-
ternational est conditionnée par le respect de la 1égalité est apparue dans la
pratique de Parbitrage d’investissement en raison de certaines dispositions
conventionnelles et de I'application de principes généraux du droit interna-
tional. L’effet de cette condition de 1égalité est cependant complexe, car elle
est invoquée tant6t comme une cause d’incompétence, tantdt comme une
cause d’irrecevabilité, tantot au fond. I article soutient que les décisions ar-
bitrales sont devenues au fil du temps de plus en plus cohérentes a cet égard
et que les différentes qualifications juridiques s’expliquent par ’existence de
différentes bases juridiques, par les séquences de la procédurale arbitrale et
par la diversité des figures de la 1égalité. Une approche équilibrée de la condi-
tion de légalité consisterait des lors a la fonder tant sur le droit international
que sur le droit interne et a la concentrer sur le moment de réalisation de
linvestissement ; a 'inverse, une approche plus extensive souléve des diffi-
cultés conceptuelles et pratiques.

Mots-clés: 1égalité; investissement ; équilibre; arbitrage

ABSTRACT

The idea that the protection offered to foreign investors under interna-
tional law is conditioned upon the respect of legality has emerged in the
practice of investment arbitration, on the basis of some treaty provisions
and on the basis of general principles of international law. The effect of
such legality condition is however intricate, because an argument on illegali-
ty is raised sometimes as a jurisdictional objection, sometimes as an admis-
sibility issue, and sometimes on the merits. This article argues that arbitral
decisions have become more consistent over time, and that different legal
characterizations are understandable, taking into account the different legal
basis for a legality condition, the timing of proceedings, and the multiface-
ted aspects of legality. A balanced approach of the legality condition would
be to ground it in international as well as national law, and to focus on the
moment of the making of the investment; conversely, an expansive approa-



ch would create conceptual and practical difficulties.

Keywords : legality ; investment ; equilibrium ; arbitra-
tion

Bien évidemment, les investisseurs étrangers doivent
respecter le droit de I'Etat d’accueil de leur investisse-
ment en vertu du droit méme de cet Etat. Mais s’ils ne
I'ont pas fait — un peu, beaucoup —, a2 un moment don-
né du cycle de vie de l'investissement, cela emporte-t-
-l des conséquences dans Pordre international ? Plus
précisément, un investisseur ne respectant pas le droit
de 'Etat d’accueil, voire la 1égalité internationale, doit-il
étre privé de la protection conférée par les traités relatifs
a linvestissement, y compris ’acces a arbitrage inter-
national ? Cette question pourra surprendre le lecteur a
plusieurs égards ; elle est désormais régulierement sou-
levée dans la pratique de Iarbitrage d’investissement.

La surprise est souvent une question de point de
vue. Silon prend celui de I'investisseur, il pensera peut-
-¢tre que lillégalité reprochée n’est pas forcément im-
portante ou, du moins, qu’il incombait a ’Etat d’y remé-
dier dans le cadre de son propre systéme juridique. Cela
concerne-t-il vraiment le droit international de manicre
générale, et les traités d’investissement en particulier,
ceux-ci ayant pour seule fonction de le protéger con-
tre l'aléa de souveraineté ? Quant a I'Etat, il estimera
choquant qu’un investissement réalisé illégalement ou
qu’un investisseur ayant violé avec constance son or-
dre juridique puisse obtenir satisfaction en portant le
litige devant un tribunal international. Imaginerait-on
qu’un étranger installe illégalement une usine de pro-
duction de cocaine sur le territoire d’un Etat et se plaig-
ne ensuite devant un tribunal arbitral de 'expropriation
résultant de la confiscation de son bien par la police ?
L’imaginerait-on méme si le traité ne faisait aucune
mention du respect du droit par I'investisseur ou de la
légalité de I'investissement ?

Ces points de vue et intéréts divergents sont a la
recherche d’'un point d’équilibre dans le droit inter-
national de linvestissement. Ce point se trouve dans
I'apparition de ce qu’il est désormais convenu d’appeler
la « condition de légalité » de I'investissement'. Pour au-

1 Zachary Douglas recourt a une autre expression, celle de « plea
of illegality », zn « The Plea of Illegality in Investment Treaty Ar-
bitration », ICSID Review, vol. 29, Issue 1, 2014, pp. 155-186.
L’expression nous parait cependant moins claire et comporte un
risque de confusion avec des techniques contentieuses sans aucun
rapport — on songe a 'exception d’illégalité.

tant, la discussion est complexe et il existe des différen-
ces d’approche notables selon les tribunaux arbitraux.
La légalité sera abordée parfois comme une question
de compétence, parfois comme une condition de rece-
vabilité, parfois encore comme une question de fond
ou comme une cause d’atténuation de la responsabilité.
Cela ne contribue sans doute pas a rendre Parbitrage
d’investissement compréhensible au non-initié, alors
que le questionnement est, lui, aisément compréhensi-
ble. Il nous semble malgré tout que ces variations sont
explicables et ne portent pas atteinte a 'objectif de co-
hérence d’une discipline. Elles résultent en effet prin-
cipalement de différences dans la rédaction des traités
et des caractéristiques propres a chaque affaire. Il est
des lors possible de présenter une vision ordonnée du
sujet, a la lumiére des décisions des tribunaux arbitraux,
méme si, il faut aussi en convenir, des zones d’ombre
subsistent. Ceci vaut tant pour I'existence d’une condi-
tion de légalité et de ses effets dans le contentieux (I)
que pour I'étendue de 'examen incombant au tribunal
arbitral (II).

1. L'EXISTENCE D’UNE CONDITION DE LEGALITE

La condition de 1égalité apparait de maniere expres-
se dans un certain nombre de traités, sous une forme
qui la limite généralement — mais pas toujours — a la
période de réalisation de linvestissement. Par ailleurs,
certains tribunaux arbitraux ont admis que la légalité
de Iinvestissement devait étre prise en considération
méme en 'absence de mention expresse dans le trai-
té. La présence de deux fondements juridiques distincts
souléve évidemment des interrogations, y comptis sous
I'angle contentieux. Les deux hypotheses seront exami-

nées successivement.

1.1. La condition de Iégalité conventionnelle

De nombreux traités d’investissement contiennent
une condition de légalité portant sur la réalisation de
I'investissement, le plus souvent dans la disposition dé-
finissant la notion d’investissement. Il est alors préci-
sé que linvestissement doit avoir été réalisé ou établi
« conformément au droit » ou « conformément aux lois
et réglements en vigueur », soit dans le chapeau intro-
ductif, soit apres la liste exemplative. Une illustration
du premier genre est le traité conclu entre I'Inde et
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le Sénégal le 3 juillet 2008, dont larticle 1 (a) définit
linvestissement comme « tout type d’avoir établi ou ac-
quis (...) conformément aux lois nationales (...) » de
IEtat d’accueil. Pour le second, on citera larticle ler,
paragraphe 1, du traité conclu le 10 juillet 2014 entre la
Colombie et la France :
« I est entendu que les avoirs susmentionnés
et couverts par le présent Accord doivent avoir
été investis par un investisseur d’une Partie
Contractante sur le territoire de Ilautre Partie
Contractante conformément aux lois et reglements

de la Partie Contractante sur le territoire de laquelle
linvestissement a été réalisé »

La condition peut étre renforcée par d’autres
mentions du droit interne dans la définition de
Iinvestissement : dans certaines rubriques de la liste
exemplative de l'investissement, dans une disposition
sur la mutation de Iinvestissement. Elle peut aussi
apparaitre dans une définition, distincte, de '« investis-
sement couvert » ou de '« investissement visé », comme
a larticle 4 (a) de I’Accord global sur l'investissement
de PASEAN du 26 février 2009, ou a larticle 8.1 de
I’Accord économique et commercial global conclu le 26
octobre 2016 entre le Canada d’un coté et I'Union euro-
péenne et ses Etats membres de autre.

Dans ce cas de figure, Peffet juridique est simple au
moins a premiere lecture. Un investissement n’ayant pas
été réalisé conformément a la légalité se situe hors du
champ d’application du traité. Des lors, si le traité ne
lui est pas applicable, la clause d’arbitrage ne 'est pas
davantage et un tribunal arbitral saisi sur le fondement
dudit traité a propos d’un tel investissement sera ma-
tériellement incompétent. Plusieurs tribunaux arbitraux
ont tenu semblable raisonnement, qui releve désormais
d’une jurisprudence constante®.

En revanche, d’autres références expresses a la léga-
lité dans les traités d’investissement doivent étre analy-
sées avec plus de circonspection. Il est ainsi extréme-
ment courant que la clause relative a 'admission des
investissements étrangers, c’est-a-dire aux flux entrants,
ou encore a la phase dite « pré-investissement », com-
porte I'expression « conformément au droit national ». 11

2 Tokios Tokeles v. Ukraine, ICSID Case No. ARB /02/18, Decision
on Jurisdiction, 29 April 2004, §§ 73 et 83 s. ; Inceysa Valliosoletana,
S.L. v. Republic of El Salvador, ICSID Case No. ARB/03/26, Award,
2 August 2000, § 183 ; Fraport AG Frankfirt Airport Services Worldwide
v. The Republic of the Philippines, ICSID Case No. ARB/03/25, Award,
16 August 2007, § 334 ; Mr. Saba Fakes v. Republic of Turkey, ICSID
Case No. ARB/07/20, Award, 14 July 2010, § 115.

s’agit la d’un simple renvoi au droit de I’Etat accueillant
linvestissement comme droit applicable a la question
de Pentrée des investissements étrangers, de maniére a
préserver entierement le pouvoir de I’Etat de réglemen-
ter comme il entend P'acces des investisseurs étrangers
au marché national. I’effet est limité a 'admission ; la
clause n’étend pas ses effets a 'applicabilité des autres
dispositions du traité. 1l est donc difficile d’assimiler
une telle disposition a une condition de légalité expres-
se limitant le champ d’application du traité’ ; tout au
plus offre-t-elle un argument contextuel renforcant le
raisonnement relatif a cette condition lorsqu’elle figure
dans la définition de I'investissement®.

11 faut également se pencher sur le cas, encore rare,
d’une clause générale relative aux obligations des in-
vestisseurs. A cet égard, un traité plurilatéral assez an-
cien, I’Accord sur la promotion, la protection et la ga-
rantie des investissements entre les Etats membres de
I’Organisation de la Conférence islamique (1981), méri-
te attention®. Aux termes de son article 9 :

« Dlinvestisseur s’engage a respecter les lois
et réglements en vigueur dans le Pays Hote et
devra s’abstenir de tout ce qui est de nature a
perturber ordre public et les meeurs et a porter
atteinte a l'intérét public. Il devra s’abstenir aussi

d’entreprendre des activités contraignantes ou de
réaliser des gains par des moyens illicites. »

Lraftaire A/ Warraq c. Indonésie, portée devant un tri-
bunal arbitral sur le fondement de ce traité, a révélé les
difficultés d’une telle généralisation®. Le tribunal, apres
avoir examiné I'intégralité de Paffaire, a estimé qu’en rai-
son de violations du droit financier indonésien le requé-
rant était « empéché de soutenir son grief » de violation
du traitement juste et équitable (« prevented from pursuing
his claim »), alors méme que la violation du traité par
I’Etat était avérée. Cette conclusion inattendue, qui évo-
que lirrecevabilité’, est liée a un rapprochement entre le
contenu de la clause et la doctrine des « mains propres »
— elle-méme peu assurée en droit international. Un tel
raisonnement est donc fort différent d’une condition de
légalité visant a restreindre le champ d’application maté-

3 SAUR International S.A. ¢ Argentine, Affaire CIRDI No.
ARB/04/4, décision sur la compétence et sur la responsabilité, 6
juin 2012, § 307.

4 Inceysa, op. cit. note (2), § 206.

5 Accord du 5 juin 1981, entré en vigueur le 23 septembre 1986,
27 Etats parties.

6 Hesham Talaat M. Al-Warraq v. The Republic of Indonesia, Final
Award, 15 December 2014.

7 1bid., § 648.
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riel du traité. Il implique un examen approfondi des faits
de 'affaire et du comportement de I'investisseur sur une
longue durée qui cadre assez mal avec la fonction de
la recevabilité dans tout systeme contentieux. Il peut
également surprendre compte tenu de la rédaction de
la clause elle-méme, qui pose des obligations de fond.
A ce titre, elle devrait plutdt servir pour des demandes
reconventionnelles — celles formulées en Pespece par
I'Indonésie ont été rejetées au fond — ou pour atténuer
la responsabilité de ’Etat.

Un autre genre de clause générale figure dans le
mode¢le indien de traité bilatéral d’investissement de
2015, a Tarticle 1.4. Celui-ci définit l'investissement
comme « an enterprise constituted, organised and operated in
good faith by the investor in accordance with the law of a Par-
ty in whose territory the investment is made ». En raison du
« ogperated », la condition de légalité pourrait s’étendre
ici 2 Pensemble de la vie de I'investissement et affecter,
bien plus clairement que dans 'exemple précédent, le
champ d’application du traité, puisqu’elle figure dans
la définition de linvestissement. Pour autant, sa mise
en ceuvre pour la partie allant au-dela de la phase de
réalisation de linvestissement risque de soulever des
difficultés analogues a celles décrites ci-dessus a pro-
pos de Taffaire A/Warrag. Est-il vraiment judicieux
sous 'angle procédural, conforme a I'objet et au but
du traité et équitable au fond d’examiner l'intégralité du
comportement de linvestisseur durant toute la vie de
Iinvestissement pour aboutir a un choix binaire entre
compétence et incompétence, le tout indépendamment
des violations éventuelles du traité commises au détri-
ment de I'investisseur ? Quoi qu’il en soit, pour ’heure,
aucun traité n’a encore été conclu selon ce modéle.

1.2. La légalité en I'absence de disposition
conventionnelle

Drautres traités d’investissement, en grand nombre
également, ne comportent aucune référence au respect
du droit par l'investisseur comme condition de son ap-
plicabilité. Il n’existe par exemple pas de disposition
sur la légalité de I'investissement dans le traité bilatéral
d’investissement conclu entre ’Allemagne et la Chine
le ler décembre 2003, pas plus que dans le modele de
2008 de traité bilatéral de I’Allemagne. Ni le Traité sur la
Charte de ’Energie, fondement d’un nombre tres élevé
d’arbitrages en cours, ni méme la Convention de Wa-
shington de 1965 créant le CIRDI n’en comportent.

Malgré cela, quelques tribunaux arbitraux ont es-
timé qu’une condition équivalente existait de maniére
implicite®. Plusieurs raisonnements ont été conduits a
cet égard. Dans laffaire Phoenix ¢. Républigue tehéque, le
tribunal a estimé que la 1égalité était un élément ob-
jectif de définition de tout investissement, recourant
a Pexpression d’« investissement bone fide ». Ceci étant,
'idée était soutenue au titre de article 25 de la Conven-
tion de Washington instituant le CIRDI’, prolongeant
une série de décisions arbitrales s’efforcant de définir
objectivement l'investissement faute de définition dans
la Convention. Sur ce point précis, la sentence Phoenix est
restée isolée, méme si elle a ensuite été citée par d’autres
tribunaux arbitraux favorables a Pexistence d’une condi-
tion de légalité tacite. Ces derniers ont préféré invoquer
un autre fondement, celui du droit international général,
s’appuyant sur des principes généraux comme la bonne
foi, I'interdiction de ’abus de droit, le principe ex injuria
Jus non oritur, le principe nemo auditur propriam turpituds-
nem allegans, 'interdiction de Penrichissement sans cau-
se, voire la souveraineté. 1’idée de contrariété a 'ordre
public international a aussi été invoquée, notamment a
propos de la corruption et de la fraude.

SiTon admet que le droit international général con-
tient effectivement une obligation de respecter le droit
interne'’, obligation conditionnant la protection accor-
dée par un traité d’investissement, I’effet contentieux
est sans doute différent de la condition de légalité con-
ventionnelle — a tout le moins telle qu’habituellement
formulée dans la clause définissant 'investissement. En
effet, en I’absence de mention expresse de la 1égalité, le
traité est a ’évidence applicable ; par conséquent, le tri-
bunal arbitral est matériellement compétent. Lillégalité
ne peut donc étre invoquée qu’a un autre titre, soit com-
me cause d’irrecevabilité des demandes, soit au fond.
C’est la raison pour laquelle la plupart des tribunaux ar-
bitraux admettant I’existence d’une condition tacite de
légalité en ont fait une cause d’irrecevabilité, et ce de plus
en plus clairement au fil du temps. Seul le tribunal arbi-
tral dans I’affaire Phoenix en a fait une question de com-

8  Plama Consortium Limited v. Republic of Bulgaria, 1CSID Case
No. ARB/03/24, Award, 27 August 2008, §§ 138-139 ; Gustar F
W Hamester GmbH & Co KG v. Republic of Ghana, ICSID Case No.
ARB/07/24, Award, 18 June 2010, §§ 123-124 ; SAUR, op. cit. note
(3), § 308.

9 Phoenisc Action 1td. v. The Czech Republic, ICSID Case No.
ARB/06/05, Award, 15 April 2009, § 114.

10 En ce sens, Arnaud de Nanteuil, Droit international de
Linvestissement, Pedone, Paris, 2017, p. 187.
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pétence, de manicre cohérente avec sa compréhension
de la 1égalité comme élément objectif de la définition
de Iinvestissement dans la Convention de Washington,
compréhension dont on a déja dit qu’elle n’avait pas été
reprise ultérieurement. La qualification comme condi-
tion de recevabilité est devenue parfaitement claire avec
les affaires Churchill Mining et Planet Mining c. Indonésie, car
le tribunal s’était, dans un premier temps déclaré com-
pétent pour connaitre des deux affaires'!; puis a déclaré
les demandes irrecevables en raison de la fraude ayant
présidée a la réalisation de investissement'”

Cette solution semble tout a fait appropriée car on
ne saurait admettre aisément que le droit international
protege un objet dont existence légale est entachée
d’une illégalité majeure. Et il s’agit alors bien d’une cau-
se d’irrecevabilité de la demande, car il est fait obstacle a
I'exercice du pouvoir juridictionnel en raisons des carac-
téristiques de 'affaire et du droit applicable®.

2. L'ETENDUE DE L'EXAMEN DE LA LEGALITE

Si donc l'on tient la condition de légalité pour ac-
quise dans son principe, soit en raison d’une disposi-
tion conventionnelle expresse soit en raison du droit
international général, il faut cependant en préciser
Iétendue. L’effet de I'illégalité est lourd, quil s’agisse
d’incompétence ou d’irrecevabilité, et il entre poten-
tiellement en conflit avec le but — ou 'un des buts —
des traités d’investissement, a savoir la protection de
linvestissement. A étre trop sourcilleux sur la 1égalité,
on offrirait une échappatoire commode a tout Etat dé-
fendeur, tant il serait facile d’invoquer des défauts mi-
neurs lors de la phase de réalisation de I'investissement,
d’ouvrir brusquement les yeux sur un comportement
illicite qui n’avait dérangé personne jusque la ou corres-

11 Churchill Mining PL.C v Republic of Indonesia, ICSID Case No.
ARB/12/14 and 12/40, Decision on Jutisdiction, 24 February
2014 ; Planet Mining Pty 1.td v. Republic of Indonesia, ICSID Case No.
ARB/12/14 and 12/40, Decision on Jurisdiction, 24 February 2014.
12 Churchill Mining PL.C and Planet Mining Pty 1.td v. Republic of Indo-
nesia, ICSID Case No. ARB/12/14 and 12/40, Award, 6 décembre
2016, §§ 508, 528, 557 (point 3).

13 En ce sens Andrew Newcombe, « The Question of Admis-
sibility of Claims in Investment Treaty Arbitration », Kiuwer Ar-
bitration Blog, 3 février 2010 (http://kluwerarbitrationblog.com/
blog/2010/02/03/the-question-of-admissibility-of-claims-in-in-
vestment-treaty-arbitration/) ; Francisco-Xavier Paredes, « La con-
formité de I'investissement au droit national, condition de sa protec-
tion internationale », ICSID Review, vol. 29, n°2, 2014, pp. 487-488.

pondait a une pratique courante, voire de reconstruire
ex postun scénario de comportement illicite. Par ailleurs,
il faut rappeler que la condition de légalité vient du droit
international — soit du traité, soit du droit international
général — méme lorsqu’elle a pour objet le respect du
droit interne. Ceci introduit un décalage de sens par rap-
port au droit interne lui-méme, ne serait-ce qu’en raison
des méthodes d’interprétation qui doivent étre celles
du droit international. I’on étudiera ici deux aspects de
Iexamen de la légalité : sa temporalité et son contenu.

2.1. La temporalité de 'examen

La question de la temporalité est réglée par la plupart
des traités contenant une disposition sur la légalité de
investissement d’une manicere identique : 'examen por-
te sur la phase de réalisation de I'investissement. Ceci ré-
sulte de la rédaction des clauses relatives a la définition
de linvestissement ou a '« investissement visé ». Par ail-
leurs, lorsque la question de la 1égalité n’est pas mentio-
nnée mais résulte du droit international général, les tri-
bunaux ont semblablement limité la période a observer
a cette méme phase. Sans doute ont-ils été influencés
par la pratique des tribunaux qui s’appuyaient sur une
disposition conventionnelle le précisant ; mais on peut
aussi penser que cette restriction est raisonnable. Aller
au-dela reviendrait a s’engager dans une analyse si com-
plete des circonstances de I'affaire qu’elle rendrait assez
artificielle Phypothése d’une condition de recevabilité de
la demande. N’oublions pas que les questions de 1éga-
lité peuvent parfaitement étre examinées par le tribunal
arbitral au fond. Au demeurant, méme ainsi restreint,
Iexamen risque déja d’empiéter en partie sur le fond,
car une connaissance approfondie de certains faits
peut étre nécessaire. Ce risque sera encore plus marqué
si lallégation d’illégalité constitue un aspect de 'objet
méme du litige entre ’Etat et investisseur. Dans ces
conditions, on congoit que certains tribunaux arbitraux
aient préféré, en cas de bifurcation de la procédure arbi-
trale, joindre 'examen de la légalité au fond'.

Ceci explique aussi que les tribunaux arbitraux aient,
dans leur trés grande majorité, considéré que les allé-
gations d’illégalité survenues plus tard dans la vie de
linvestissement ne relevaient pas de la condition de

14 Plama, op. cit. note (8), §§ 126-130 et 228-230 ; voir aussi Malicorp
Laimited v. The Arab Republic of Egypt, ICSID Case No. ARB/08/18,
Award, 7 February 2011, § 119.

ASCENSIO, Hervé. La légalité de I'investissement devant I'arbitre international: a la recherche d’un point d’équilibre

. Revista de Direito Internacional, Brasilia, v. 14, n. 2, 2017 p. 72-79

]
3



légalité de Iinvestissement®. La seule décision en sens
contraire est la sentence A/-Warrag v. Indonésie, dont on
a vu quelle reposait sur une interprétation discutable
d’une clause tout a fait originale, I'article 9 de ’Accord
sur les investissements de ’Organisation de la Conféren-
ce islamique. Hormis ce cas, un éventuel comportement
illicite de linvestisseur survenu dans la phase post-in-
vestissement ne souleve habituellement pas de question
de compétence du tribunal arbitral, ni de recevabilité
des demandes. 1l est justiciable d’un examen au fond'’.
Un acte illicite survenu durant la phase d’exploitation
de linvestissement pourra notamment étre appréhen-
dé comme contribution de l'investisseur au dommage,
limitant d’autant les conséquences de la responsabilité
de ’Etat en cas de violation du traité. Ou alors, bien
plus simplement, le droit interne y aura remédié et seuls
les éventuels abus du pouvoir étatique seront en cause
devant un tribunal international — ce qui correspond a
la logique habituelle du rapport entre droit interne et
droit international, avec la figure de I’Etat comme pivot.

La discussion n’est cependant pas entierement
close lorsqu’on s’en tient a lillégalité originelle de
Iinvestissement. Que signifie exactement la notion de
« constitution » ou « réalisation » de l'investissement et
jusqua quand remonter ? L’analyse des décisions arbi-
trales montre que, généralement, cette phase corres-
pond aux opérations ayant permis de nouer le lien entre
Iinvestisseur au sens du traité et I'investissement au sens
du traité. 1l s’agit alors d’apprécier les actes du requérant
au moment d’investir, tien de moins ni rien de plus'’. On
citera en ce sens l'affaire Kardassopoulos ¢. Georgie, dans
laquelle PEtat défendeur invoquait la nullité b initio de
Pinvestissement en raison d’illégalités survenues durant
le processus de privatisation d’une entreprise d’Etat, an-
térieurement a Pacquisition des actions de la société par
le requérant. Le tribunal arbitral a alors précisé que le

15 Hamester, op. cit. note (8), § 127 ; Vannessa Ventures 1.td. v. The
Bolivarian Republic of Venezuela, ICSID Case No. ARB(AF)/04/6,
Award, 16 January 2013, § 164 ; Metal-Tech 1.td. v. The Republic of
Ugzbekistan, ICSID Case No. ARB/10/3, Award, 4 October 2013,
§ 193 ; Vestley Group Limited v. Bolivarian Republic of Venezuela, 1C-
SID Case No. ARB/06/4, Award, 15 April 2016, § 204 ; MNSS
B.V". and Recupero Credito Acciaio N. V. v. Montenegro, ICSID Case No.
ARB(AF)/12/8, Award, 4 May 2016, § 214.

16 Hamester, op. ait. note (8), § 127 ; MINS'S, op. cit. note (15), § 214.
17 Hamester, op. cit. note (8), §§ 129-139 ; Vanessa Venture, op. cit.
note (15), § 167 ; Plama, op. cit. note (8), § 116 ; Inceysa, op. cit. note
(2), §§ 234, 244 ; Tokios Tokeles, gp. cit. note (2), § 86 ; Quiborax S.A.,
Non Metallic Minerals S .A. and Allan Fosk Kaplin v. Plurinational State
of Bolivia, ICSID Case No. ARB/06/02, Decision on Jurisdiction, 27
September 2012, § 268 ; SAUR, gp. ¢it. note (3), § 312.

contrdle au titre de la condition de légalité — expresse
dans ce cas — devait porter seulement sur la 1égalité de
l'acquisition de l'investissement par le requérant lui-mé-
me'®. Laffaire Vestley Group, est également instructive,
car le Venezuela soutenait, au titre de la condition de 1é-
galité, que la validité du titre sur un bien foncier requiert
de retracer la chaine des propriétaires depuis le moment
de sa premiere acquisition par une personne privée — en
Poccurrence au milieu du XIXeme siecle ! Le tribunal
a rejeté objection car elle ne portait pas sur la légalité
de Popération d’investissement elle-méme, C’est-a-dire
l’achat d’actions d’une société agricole par le requérant,
qui s’était déroulée de maniere tout a fait légale ; il a ren-
voyé au fond 'examen de la validité des titres de proprié-
t¢"”. Cette derniere affaire illustre assez bien les dangers
d’une conception expansive de 'examen de la 1égalité.

2.2. Le contenu de I'examen

Evoquer le contenu de 'examen signifie ici recher-
cher les normes a 'aune desquelles examen de la 1éga-
lité doit étre mené. S’agit-il de la 1égalité interne ou faut-
-il ajouter la légalité internationale ? Et, dans les deux
cas, s’agit-il de 'ensemble des normes ou d’une partie
d’entre elles, ou encore de violations importantes et pas
de violations mineures ?

Les références expresses a la 1égalité dans les traités
d’investissement révelent une vision large de cette 1éga-
lité : la « /o7 », ou les « lois » ou les « lois et réglements » ou
encore la « Kgislation » en francais ; « Jaw » ou « laws » ou
« laws and regulations » en anglais. Il ne s’agit a ’évidence
pas seulement des actes adoptés par le pouvoir législa-
tif mais de 'ensemble des régles a portée générale. Dés
lors, il n’est pas contesté que cela inclue le droit interne
de Etat d’accueil de linvestissement. Faut-il pour au-
tant en déduire que tout le droit interne est concerné ?
La plupart des tribunaux arbitraux admettent certaines
limites, en s’appuyant, conformément a Particle 31 § 1
de la Convention de Vienne sur le droit des traités, sur
I'objet et le but du traité. L’interprétation téléologique
de la condition de légalité est ainsi dominante et met
Paccent sur I'objectif de protection des investissements
étrangers™.

18 Ioannis Kardassopoulos v. Georgia, ICSID Case No. ARB/05/18,
Decision on Jurisdiction, 6 July 2007, § 182.

19 Vestley Group, op. cit. note (15), §§ 206 et 252s.

20 Tokios Tokeles, op. cit. note (2), § 86 5 Desert Line Projects I.1C .
The Republic of Yemen, Affaire CIRDI No. ARB/05/17, Sentence,
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C’est ensuite que des variations apparaissent. Cer-
tains tribunaux considérent que 'examen ne doit pot-
ter que sur la violation de principes fondamentaux du
droit interne®. D’autres tribunaux estiment que la léga-
lité n’inclut pas les violations mineures du droit interne,
telles que des erreurs dans certains documents présen-
tés lors de lenregistrement d’une société®, une erreur
involontaire dans les bilans financiers d’une société?,
I'absence d’une signature dans le registre des actionnai-
res®. Un autre tribunal dira que la 1égalité ne concerne
pas les regles du droit interne sans rapport avec le régi-

me de investissement®®

. Un autre encore suggere que le
contréle doit étre modulé en fonction de particularités
de rédaction de la clause conventionnelle contenant la
condition de légalité*. Enfin, un tribunal arbitral a tenté
une synthese, celui saisi de laffaire Quiborax ¢. Bolivie,
évoquant trois catégories de violations : les violations
non mineures (« #on-trivial violations ») de I'ordre juridi-
que de ’Etat d’accueil de 'investissement ; les violations

du régime de l'investissement étranger ; la fraude”.

Quant a la légalité internationale, elle n’est jamais
mentionnée expressément; mais rien n’interdit de com-
prendre une expression aussi générale que « conformé-
ment au droit » comme incluant le droit international.
Surtout, et indépendamment du vocabulaire retenu
dans les traités, plusieurs tribunaux arbitraux n’ont pas
néraux de droit au sens de larticle 38 du Statut de la
Cour internationale de Justice, de méme que I'ordre pu-
blic (véritablement) international®. La sentence Inceysa c.
E/ Salvador en constitue une bonne illustration. Y sont
mentionnés le principe de bonne foi, le principe nemzo
anditur propriam turpitudinen allegans, le respect de 'ordre

6 février 2008, § 107 ; Saba Fakes, op. cit. note (2), § 119 ; Quiborax,
op. cit. note (17), §§ 263-264.

21 LESISpA et ASTALDI S.p.A ¢. Républigue algérienne, 1ICSID
Case No. ARB/05/3, décision sut la compétence, 12 juillet 2006,
§ 83 (iii) ; Desert Line, op. cit. note (20), § 104 ; SAUR, gp. at. note
(3), § 308.

22 Tokios Tokeles, op. cit. note (2), § 86.

23 Quiborax, op. cit. note (17), § 280.

24 Ibid., § 281.

25 Saba Fakes, op. ait. note (2), § 119.

26 Salini Costruttori S p.A. and Italstrade S.p.A. v. Kingdon: of Morocco,
ICSID Case No. ARB/00/4, Decision on Jutisdiction, 16 July 2001,
§§ 47-48. La disposition spécifique du traité était la suivante : « /s
Cléments cités en (c), (d) et (¢) ci-dessus doivent faire I'objet de contrats approuvés
par Lautorité compétente » (art. 1 § 1 (g) du traité).

27 Quiborax, op. cit. note (17), § 260.

28  Plama, op. cit. note (8), §§ 135, 144 ; Phoenix, op. cit. note (9),
§§ 100-112 5 Quiborax, op. cit. note (17), § 226.

public international et I'interdiction de Ienrichissement
illicite”. Le tribunal arbitral conclut sur ce fondement
a son incompétence en raison d’actes frauduleux com-
mis durant la procédure d’appel d’offre a Porigine de
I'investissement™.

k 3k ok

En conclusion, il est aujourd’hui possible d’affirmer
que le respect de la légalité conditionne la protection
par le droit international des investissements étran-
gers. Lorsque une illégalité non mineure a entaché
Popération d’investissement réalisée par l'investisseur,
cette condition se traduit, selon son fondement juri-
dique expresse ou tacite, en cause d’incompétence du
tribunal arbitral ou en cause d’irrecevabilité des deman-
des portées devant lui. Pour le reste, il est plus naturel
d’examiner les allégations d’illégalité du comportement
de l'investisseur comme un aspect du fond de I'affaire.
Cette approche mesurée se reflete dans une série con-
cordante de décisions arbitrales, ce qui permet de parler
de jurisprudence constante.

Sans doute quelques incertitudes perdurent-elles
a propos de la temporalité et du contenu de 'examen
mené au titre de la légalité. D’autres questions auraient
également méritées d’étre soulevées, telles que la pos-
sibilité d’un acquiescement de ’Etat, expres ou tacite,
couvrant l'illégalité initiale de l'investissement, ou en-
core 'administration de la preuve d’une illégalité. No-
nobstant ces difficultés, la 1égalité de linvestissement
est aujourd’hui mieux appréhendée par Iarbitre
d’investissement.

29 Inceysa, op. ait. note (2), §§ 229-257.
30 Inceysa, op. cit. note (2), § 257. L'investissement est ensuite con-
sidéré comme également contraire au droit interne salvadorien (§§

258-262).

ASCENSIO, Hervé. La légalité de I'investissement devant I'arbitre international: a la recherche d’un point d’équilibre

. Revista de Direito Internacional, Brasilia, v. 14, n. 2, 2017 p. 72-79

]
=]



UniCEUB
ISSN 2237-1036

Host States and State-State
Investment Arbitration:
Strategies and Challenges

' Murilo Otavio Lubamdo de Melo




Host states and state-state investment
arbitration: strategies and challenges*

Estado anftrioes e arbitragem Estado-
Estado: Estrategias e desafios

Murilo Otavio Lubamdo de Melo**

ABSTRACT

The article aims at discussing whether State-State arbitration in foreign
investments is an available strategy to host States. It revises the language of
investment treaty provisions and inter-state arbitral awards and then analy-
ses cases and treaty-making practice. This article concludes that the possi-
bility of State-State arbitration is not a backlash. It constitutes an additional
opportunity for host States to advance their understanding of the treaties
and to provide balance to investment treaty commitments. While State-State
arbitration may be a viable strategy, there are some challenges that need to
be overcome. The definition of the term dispute, the obligation to consult
on the meaning of provisions and the establishment of a clear hierarchy
between State-State awards in relation to investor-State awards are some of
the ways forward.

Keywords: International Investment Law; State-State Arbitration; In-
vestment Treaties; Host States; BITs.

Resumo

O artigo pretende discutir se a arbitragem Estado-Estado em matéria
de investimentos internacionais ¢ uma estratégia para os Estados anfitrides.
Examina-se para tanto as provisdes dos tratados de investimento ¢ as sen-
tencas arbitrais entre Estados e analisa-se casos e praticas de elaboracdo
de tratados. Este artigo conclui que a possibilidade de arbitragem Estado-
-Estado ndo ¢ uma adversidade. Constitui uma oportunidade adicional para
os Estados anfitrides avancarem a sua compreensao dos tratados e propot-
cionarem mais equilibrio aos compromissos dos tratados de investimento.
Enquanto a arbitragem Estado-Estado pode ser uma estratégia vidvel, hd
alguns desafios que precisam ser superados. A defini¢do do termo conflito,
a obrigac¢do de consultar sobre o significado das disposi¢oes e o estabeleci-
mento de uma hierarquia clara entre as sentengas arbitrais Estado-Estado
em relacdo as sentencas Estado-investidor sdo alguns dos os caminhos a

seguir
Palavras-chave: Arbitragem Estado-Estado; Tratados dos investimentos;
Estados anfitrides



1. INTRODUCTION

The treatment of foreign investments and investors
by host States may lead to conflicts of different natu-
re. These conflicts may give rise to claims against re-
gulations and individual decisions of the administrative
entities of the government of the host State in domes-
tic courts. The disputes may come up as claims related
to the terms of investment contracts and agreements,
brought by both the host State or the investor.

It is also widely recognised that international arbi-
tration is an alternative for the resolution of these con-
flicts, provided there is consent expressed in any ins-
trument. Bilateral investment treaties (BITs) have been
the traditional way to provide such a consent, which is
generally conferred by the treaty parties in relation to
certain disputes atising under the terms of the treaty.!
An investor is then entitled to bring a claim against the
host state, the so-called investor-state arbitration (ISA),
based on BITs or, more generally, on international in-
vestment agreements, including trade agreements with
an investment chapter (IIAs).

It is known that most part of the obligations in IIAs
refer to the host States. They are responsible to gua-
rantee the standards of treatment, with relation to fo-
reign investors and their home States. Because of that,
they are generally the respondents in the claims.” On the
other hand, the host state is not given the right to bring
a claim against the investor based solely on the content
of treaty, since it was the home State of the investor
that signed up for the treaty obligations.

To understand this imbalance, the article analyses
another type of mechanism to deal with this issue. It is
the so-called State-State’ arbitration in foreign invest-
ments (SSIA). States, as repeat players in the internatio-
nal arena, have long-term relationship concerns; thus,
when systemic interests come into play, the State-State
path may be more attractive. The article discusses if it
is an available strategy to host States under the current
practice of international law. The chosen methodolo-
gy is the description and analysis of treaty provisions,

1 For the classic argument, see Jan Paulsson, ‘Arbitration Without
Privity’” (1995) 10 ICSID Review - Foreign Investment Law Journal
232.

2 See generally Giorgio Sacerdoti and others (eds), General Interests
of Host States in International Investment Law (CUP 2014).

3 State-to-State or inter-state are also expressions related to the
same concept.

cases decided in international arbitrations and some hy-
pothetical situations in order to conclude what are the
available options for host States.

The theoretical and practical development of ISA
meant that the debate around SSIA had been gradually
forgotten. However, both the well-known shortcomin-
gs of ISA and the recurrent critiques against it * suggest
that a fresh analysis of the mechanism is required. Some
State-State cases involving host States point out to a re-
surgence of the practice in the area. These are: Peru v
Chile and Ecuador v United States.® These cases sparked
interest and were followed by a new range of academic
contributors in this field.” While these contributions

4 See, for example, UNCTAD, ‘World Investment Report’ (United
Nations 2015) UNCTAD/WIR/2015 120-173.

5 Peru v Chile arbitration related to the preliminary objections in
the Empresas Lucchetti, S A. and Lucchetti Pern, S.A. v The Republic of
Peru, ICSID Case No. ARB/03/4

6 Republic of Ecuador v United States of America, PCA Case No 2012-
5, Award, 29 September 2012, Available at http://www.italaw.com/
sites/default/files/ case-documents /italaw7940.pdf

7 accessed 15 May 2017

Chang-fa Lo, ‘Relations and Possible Interactions between State-
State Dispute Settlement and Investor-State Arbitration under Bits’
(2013) 6 Contemporary Asia Arbitration Journal 1; Michele Potesta,
‘State-to-State Dispute Settlement Pursuant to Bilateral Investment
Treaties: Is There Potential?’ in Nerina Boschiero and others (eds),
International Conrts and the Development of International Iaw (T M C As-
ser Press 2013); Michele Potesta, “Towards a Greater Role for State-
to-State Arbitration in the Architecture of Investment Treaties?’ in
Shaheeza Lalani and Rodrigo Polanco Lazo (eds), The Role of the
State in Investor-State Arbitration (Brill 2014); Anthea Roberts, ‘State-
to-State Investment Treaty Arbitration: A Hybrid Theory of Inter-
dependent Rights and Shared Interpretive Authority’ (2014) 55 Har-
vard International Law Journal 1; Clovis ] Trevino, ‘State-to-State
Investment Treaty Arbitration and the Interplay with Investor—State
Arbitration Under the Same Treaty’ (2014) 5 Journal of Interna-
tional Dispute Settlement 199; Jarrod Wong, “The Subversion of
State-to-State Investment Treaty Arbitration’ (2014) 53 Columbia
Journal of Transnational Law 6; Nathalie Bernasconi-Osterwalder,
‘State—State Dispute Settlement in Investment Treaties’ (Interna-
tional Institute for Sustainable Development 2014) <http://www.
iisd.org/sites/default/files/publications/best-practices-state-state-
dispute-settlement-investment-treaties.pdf> accessed 23 July 2015;
Anthea Roberts, ‘Opinio Juris » Blog Archive HILJ Online Sympo-
sium: Anthea Roberts Responds to Martins Paparinskis - Opinio
Juris” <http://opiniojuris.org/2014/03/31/hilj-online-symposium-
anthea-roberts-responds-martins-paparinskis/> accessed 16 May
2016; Martins Paparinskis, ‘Opinio Juris » Blog Archive HILJ Online
Symposium: On the Love of Hybrids and Technicalities - Opinio
Juris” <http://opiniojuris.org/2014/03/31/hilj-online-symposium-
love-hybrids-technicalities/> accessed 16 May 2016; Matilde Re-
canati, ‘Diplomatic Intervention and State-to-State Arbitration as
Alternative Means for the Protection of Foreign Investments and
Host States” General Interests: The Italian Experience’ in Giorgio
Sacerdoti and others (eds), General Interests of Host States in Interna-
tional Investment Law (CUP 2014); Giorgio Sacerdoti and Matilde Re-
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recognised the importance of SSIA, they have not yet
analysed more carefully the strategies and challenges for
the use of the mechanism from the point of view of
the host States.

The article is structured in two parts, followed by
a conclusion. The first part deals with concepts rela-
ted to State-State arbitration and the general ways that
host States could use this mechanism. The second part
analyses the strategies and new approaches and explore
further developments in the area.

2. STATE-STATE INVESTMENT ARBITRATION

2.1. Jurisdictional Clauses

It is widely recognised that the introduction of ISA
has substituted to a large extent the recourse to diplo-
matic protection.® This means that host States have been
directly challenged by investors and home States have
seen their role in arbitration progressively diminished.
However, State-State dispute settlement mechanisms
are still present in BITs and IIAs, though the recourse
to this kind of arbitration has remained rare.”

In the current practice, a typical State-State clause in

canati, ‘Approaches to Investment Protection outside of Specific In-
ternational Investment Agreements and Investor-State Settlement’
in Marc Bungenberg and others (eds), International Investment 1aw
(Nomos ; Hart 2015); Theodore R Posner and Marguerite C Wal-
ter, “The Abiding Role of State-State Engagement in the Resolution
of Investor-State Disputes’ in Jean E Kalicki and Anna Joubin-Bret
(eds), Reshaping the Investor-State Dispute Settlement System: Journeys for the
21st Century (Brill Nijhoff 2015); Marfa José Luque Macias, T.ooking
Backwards to Inter-State Investment Dispute Settlement: Is There
Space for Transparency?’ (2016) forthcoming The Journal of World
Investment & Trade - Special Issue - The Latin American Chal-
lenge to the Current System of Investor-State Dispute Settlement;
Murilo Lubambo, ‘Is State-State Investment Arbitration an Old Op-
tion to Latin America?’ (2016) 34(2) Conflict Resolution Quarterly
225; David Gaukrodger, ‘State-to-State Dispute Settlement and the
Interpretation of Investment Treaties” (Organisation for Economic
Co-operation and Development 2016) OECD Working Papers on
International Investment <http://www.oecd-ilibrary.org/content/
workingpaper/5jlt71rq1j30-en> accessed 1 October 2017.

8 Abmadon Sadio Diallo. (Republic of Guinea v Democratic Republic of the
Congo) Preliminary Objections, Judgment 24 May 2007, ICJ Reports
(2010) p. 36 para 88; CMS Gas Transmission Company (Claimant)
and The Republic of Argentina (Respondent) Case No. ARB/01/8
Decision of the Tribunal on Objections to Jurisdiction para 45

9 Rudolf Dolzer and Christoph H Schreuer, Principles of Interna-
tional Investment Law (2nd ed, OUP 2012) 13.

an IIA reads:
Argentina-Quatar BIT (2016)"

ARTICLE 15 - Settlement of Disputes between
the Contracting Parties

1. The two Contracting Parties shall strive with
good faith and mutual cooperation to reach a fair
and quick settlement of any dispute arising between
then concerning interpretation or application of this Treaty.
In this connection the two Contracting Parties
hereby agree to enter into direct objective negotiations to
reach such settlement.

If the disagreement has not been settled within a
period of six months from the date on which the
matter was raised by either Contracting Party, it may
be submitted at the request of either Contracting
Party to an Arbitral Tribunal composed of three
members and under the UNCITRAL Arbitration
Rules (2013), which shall apply except as otherwise
mutually agreed by the disputing parties.

2. Within a period of two months from the date
of receiving the said request each Contracting Party
shall appoint one arbitrator, and the two arbitrators
so appointed shall appoint within a period of three
months and with the approval of both Contracting
Parties the third arbitrator from a third country as
Chairman of the Tribunal.

6. It shall not be permitted to submit a dispute to
an Arbitral Tribunal pursuant to the provisions of
this Article, /" the same dispute was submitted to another
Arbitral Tribunal.

7. The Arbitral Tribunal shall rule on the basis of
the provisions of this Treaty and of the rules and
principles of International Law. The ruling of the
Tribunal shall be by majority of votes. Such award
shall be final and binding on both Contracting Parties.
[emphasis added].

Therefore, in the terms of the provision, both treaty
parties can submit the request for arbitration when an
issue related to the interpretation or application of their
treaty arises. This may arguably take place even if there
is a pending arbitration brought by an investor against a
host State. It will be submitted that a SSIA dispute will
indeed have a different nature, and thus, will not be the
same dispute.

Some comments can be made. First of all, if the-
se clauses have persisted, they should not be conside-
red as dysfunctional remainders of the old Friendship,

10 Signed on 06 November 2016. All IIAs and model BITs and all
the investment decisions mentioned here are available at the UNC-
TAD database and Italaw respectively <http://investmentpolicy-
hub.unctad.org/IIA > and < http://wwwitalaw.com > accessed 15
May 2017
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Commerce and Navigation treaties."" They should be
given meaning and purpose, for their very existence;
otherwise they “would be rendered almost completely
ineffective (an unacceptable result as a matter of treaty

interpretation).”'

Second, it could be argued that apparently there is
a narrower scope in an SSIA clause, which generally
refers to the interpretation and/or application of the
treaty, in comparison to the investor-State clause, whi-
ch generally encompasses any dispute concerning an
investment.” However, it should be recognised that
the clauses have generally an all-encompassing broad
language,'* with expression such as “any” or “a” dispu-
te, with no specific qualifications. Therefore, it is to be
accepted that text, object and purpose and history of
BITs reveal that State-to-State arbitration should not be
restricted in any way."?

Finally, it is to be stressed that the involvement of
States in the correct interpretation of their investment
treaties can always take place apart from State-State ar-

bitration. However, these mechanisms will not be dealt

16

here.'® Also, it is recognised that home States could also

use SSIA as an alternative litigation strategy.'” As em-
phasised elsewhere:

This is not a contention that SSIA is always a good
substitute to ISA in terms of effectiveness to
enforce investors’ rights or in terms of protection of
the sovereign right of host States. From a practical
perspective, one could argue that if a treaty includes

11 For the historical use of SSIA and the development of jurisdic-
tion clauses, see Kenneth | Vandevelde, Bilateral Investment Treaties:
History, Policy and Interpretation (OUP 2010) 24-25; 504.

12 Martins Paparinskis, ‘Investment Arbitration and the Law of
Countermeasures’ (2009) 79 British Yearbook of International Law
264, 296.

13 Vandevelde (n 11) 499. See, for example, the United States BIT
Model (2012)

14 Roberts, ‘State-to-State Investment Treaty Arbitration’ (n 7)
6-7; 11-12.

15 ibid 5.

16 See, in this regard, Wolfgang Alschner, “The Return of the
Home State and the Rise of “Embedded” Investor-State Arbitra-
tion” in Shaheeza Lalani and Rodrigo Polanco Lazo (eds), The Role
of the State in Investor-State Arbitration (Brill 2014) 309-324; Tomoko
Ishikawa, ‘Keeping Interpretation In Investment Treaty Arbitration
“on Track”: The Role of State Parties’ in Jean E Kalicki and Anna
Joubin-Bret (eds), Reshaping the Investor-State Dispute Settlement System:
Journeys for the 21st Century (Brill Nijhoff 2015).

17 That was the issue in Izaly v Cuba, Italian Republic v Republic of
Cuba, ad hoc State-State arbitration, Award 1 Jan 2008. Because it in-
volved a claim by the home State in its use of diplomatic protection,
this case is not analysed further. For details, see Michele Potesta,
Republic of Italy v. Republic of Cuba’ (2012) 106 AJIL 341.

only the option of SSIA, the politically connected
or economically robust companies would probably
be the only ones able to convince the States to
endorse their claims. The greater risk is for small
and medium enterprises, which are less connected.
Since they ate the ones that should be benefiting
from the investor-state system, a change to SSIA
would not be more efficient for them.'

Nevertheless, the focus of this article is on how host
States could effectively resort to SSIA as a defensive
strategy and on what challenges they would face.

2.2. Host States: SSIA as a “Shield”

2.2.1. State-State and Interpretative Claims

It is time now to explore the possibility that host
States resort to interpretive claims in the form of de-
claratory decisions. State-State arbitration under the ju-
risdictional clause in an IIA seems to be an adequate
avenue for that. One could suggest that the request for
a declaratory decision would be within the mandate of
most SSIA jurisdiction clauses since this would involve
elements of interpretation or application of the treaty.
If an SSIA claim is brought by the host State, it will be a
dispute between the host and home State related to the
interpretation of a treaty provision and not a decision
on whether the specific investor suffered a breach and
should be entitled compensation.

International courts can be called upon to resolve
merely interpretive questions, without claims of treaty
violations and can recognise jurisdiction to make de-
claratory awards on the right interpretation of a provi-
sion.” One might recall “the fundamental purpose of a
declaratory judgment which is designed, in contentious
proceedings involving a genuine dispute, to carify and

stabilize the legal relations of the parties””

which would
be the practical result of the issue. Thus, declaratory

claims seem to be admissible for host States, so that

18  Lubambo (n 7) 229.

19 See Expert Opinion of Prof. Alain Pellet, Memorial, n 6 p. 15-
18, para 26-36 Citing among others ICJ Judgement , 27 August 1952,
Rights of the National of the United States of American in Morocco (France v
United States of America), IC] Reports 1952, p. 179 and 1C] Judgement
13 July 2009, Dispute Regarding Navigational and Related Rights
(Costa Rica v Nicaragua), IC] Report 2009, p. 270-271 par. 156.

20 Nuclear Tests (Australia v France), Joint Dissenting Opinion of
Judges Oneyama, Dillard, Jiménez de Aréchaga and Sir Humphrey
Waldock, 20 December 1974, ICJ, IC] Reports 1974, 321 (para 21).
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tribunals could be asked to adjudicate on interpretative

issues.”!

But why would host States be interested in doing
so? It is suggested that this could ensure that specific
provisions are not given an interpretation that is di-
vergent with the parties” intentions. This is especially
relevant in face of the controversial interpretations by
investor-State tribunals. Depending on how the consent
to SSIA is framed and on whether there is a “dispute”
with the other treaty party (the home State), this ave-
nue may be promising. This is what one can draw from
the Ecuador-United States litigation in the Permanent
Court of Arbitration, to be commented later.

Of course, interpretive claims can also be used by
home States. To illustrate, the conflict that resulted in
the arbitration between BCB » Belize* could have in-
volved a State-State arbitration pursuant to the United
Kingdom (UK)-Belize BIT. The mechanism was an ex-
tra tool to make the investor State arbitration effective,
with a declaratory decision on the meaning of a BIT
provision.” In the specific case, an interpretative claim
was cogitated by the UK to check the interpretation of
a specific BIT provision. Both Belize and the UK would
have had already expressed their views, so the existence
of a “dispute” would not be a problem.* Anyway, a
broad definition by the parties in their treaties of the
term “dispute” would be the natural solution to enlarge
the role of SSIA%, especially for host States.

21 See Gaukrodger (n 7) 28-31. which brings the example of Kyr-
gyzstan’s request for the interpretation of the Moscow Convention,
in the context several ISA claims against that host State.

22 British Caribbean Bank Limited v. The Government of Belize,
UNCITRAL, Award (19 December 2014), PCA Case No. 2010-18,
23 Posner and Walter (n 7) 387-388. See also Luke Eric Peterson,
“Spectre of State-to-State claim recedes as Belize makes peace with
investor-State proceeding (and some transparency)” Sep 30, 2013 |
by <http://wwwiareporter.com/articles/spectre-of-state-to-state-
claim-recedes-as-belize-makes-peace-with-investor-state-proceed-
ing-and-some-transparency/ > accessed 1 October 2017

24 Peterson ibid ... [i]t might have fallen to the United Kingdom
to determine whether it took a different view as to the interpretation to be
given to the investor-state arbitration mechanism of the UK-Belize
BIT. If the UK wished to push such an alternative interpretation,
it would have enjoyed the ability to initiate a state-to-state arbitra-
tion with Belize, pursuant to Article 9 of the BIT, in order to seek
a determination of a dispute over the ‘interpretation or application’
of the BIT.... [tthe UK-Belize controversy might have presented «
more clear-cut dispute given that both sides wonld have presumably weighed in
with differing views as to whether the investor-state provisions of the
treaty are subject to a ripeness or even an exhaustion requirement.”
emphasis added

25 Bernasconi-Osterwalder (n 7) 21.

2.2.2. Relation between SSIA and ISA

These types of claims bring the issue of the rela-
tion between State-State arbitration and investor-State,
especially the possible binding effect of the former on
the latter. It is important to recall that international law
does not exclude conflict of rules nor does it prohi-
bit States from undertaking conflicting obligations, but
courts have applied techniques of general international
law to dismiss conflict.” The answer would naturally
depend on several aspects, such as whether the SSIA
takes place after, parallely or before an ISA proceeding
and obviously on the subject matter of the proceedings.

In this regard, the academic literature varies. One
might argue that there is binding effect with regard to
the interpretation of treaty provisions from SSIA in re-
lation to future investor-State tribunals.”” Another con-
tention would be to accept this last conclusion, unless
the “interstate interpretation is manifestly incompatible
ot irreconcilable with the treaty text and/or the trea-
ty parties” intended meaning”.*® Some suggest that the
effects of res judicata would be a better approach to the
matter.”” Others propose relying on the good faith prin-
ciple to solve conflicts between parallel or successive ar-
bitration proceedings, especially for the last tribunal to
be called upon;™ this seems to suggest the “priority of
the court first seised” or an adoption of “the principle

of priority in time”.”

Finally, one takes note of the controversial claim
that SSIA should be always precluded whenever there
is an investment treaty containing an investor-State clause
with jurisdiction to deal with the issue, regardless of
whether consent to it has been perfected.” This would

26 James Crawford and Penelope Nevill, ‘Relations between In-
ternational Courts and Tribunals: The “Regime Problem™, Regine
Interaction in International Iaw (CUP 2012) 236-237.

27 Potesta, “Towards a Greater Role for State-to-State Arbitra-
tion in the Architecture of Investment Treaties?’ (n 7) 270-272. Cf.
Potesta, ‘State-to-State Dispute Settlement Pursuant to Bilateral In-
vestment Treaties” (n 7) 762. See also Broches opinion in ICSID,
Convention on the Settlement of Investment Disputes between States and Na-
tionals of Other States (International Centre for Settlement of Invest-
ment Disputes 1968) 350. “[Tlhe Tribunal constituted under the
Convention would regard itself as bound by the decision under the bilateral
agreement, to the extent that the interpretation of that agreement had
a bearing on the case before it.””

28 Trevino (n 7) 232.

29 Paparinskis (n 7).

30 Lo (n7)15-21.

31  Crawford and Nevill (n 26) 244.

32 Wong (n7) 31-37.
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go against the principle of effectiveness of the juris-
diction clause. In this regard, Berman comments that
“the idea of there being a parallel State-to-State forum
for sorting out problems, which as foreseen from the
outset alongside the investor-to-State system is some-
thing which is available, should be available, #zzght be nore
avatlable in the future...””” Thus, one should conclude that
SSIA is not merely subsidiary to ISA.

This contribution does not aim to give defini-
te answers. But, considering an express delegation of
interpretive powers by the parties to the State-State
tribunals, few would deny that a previous State-State
arbitration decision, which interprets a specific provi-
sion in a treaty, should be, at least, highly persuasive to
future investor-State tribunals dealing with the same
subject matter. This is because it would be very diffi-
cult to ignore the interpretation made by a tribunal, the
adjudicatory authority of which is based exactly on a
jurisdictional clause to zuzerpret the treaty. This enhances
the value of a State-State arbitration ignited by the host
State, as an effective litigation strategy.

2.2.3. Declaratory Claims of Non-Breach

Another option one could think for the host State
is to resort to declaratory claims of non-breach or of
limited breach. This means seeking a declaration that a
host State measure is fully or partially consistent with its
obligations under a treaty. In this regard, Roberts pon-
ders whether a host State could ask for a declaration of
non-violation of the treaty and, by pre-emption, avoid
investor-State claims or force them to be solved on a
class-wide basis. > Imagine that a state desites to edit
a new law establishing an obligation for companies to
keep a substantially larger area of native forests along
the river margins and the coastal areas. They may desire
to make sure that this will not be considered indirect
expropriation of foreign investment developments in

33 Berman (n 19) 72
827 ’source”:”catalogue.ultls.lon.acuk  Library — Catalog”,”event-
place”:”London”,”ISBN”:7978-1-905221-08-0",”call-
number””TCD  PL-471-275””collection-editor”:[{*“family”:”Ort
ino”,’given”:”Federico”}], editor”:[{ “literal””British Institute of
International and Comparative Law”}],”author”:[{*“family”:”Berma
n”)’given”:”Frank™}],”issued”: {“date-parts™:[[“2007”]] } },’locatot”
27727 ’suffix”’added emphasis”}],”schema”:https://github.com/

citation-style-language/schema/raw/master/ csl-citation.json”}

emphasis  added.”’page”:”67-72;

34 Anthea Roberts, ‘Power and Persuasion in Investment Treaty
Interpretation: The Dual Role of States’ (2010) 104 AJIL 179, 225.
35 Roberts, ‘State-to-State Investment Treaty Arbitration’ (n 7) 10.

those areas, which would be in breach of an ITA clause.

Due to the lack of case law regarding this type of
claims, some have expressed concerns especially ques-
tioning the scope of the SSIA provision.”® But there
seems to be some room to the contention that the host
State is entitled to make such a request for a declaratory
award of non-breach. Some arguments are presented,
without intending to close the issue.

First of all, this would be indeed an application of
treaty provisions to a set of facts, therefore, generally
included in the jurisdiction of State-State tribunals. The
request is for the tribunal to analyse whether or not
facts or conducts fall under treaty rules. Of course, the
host State will run the risk of receiving a non-wanted
response.

Second, a declaratory judgment is not always to be
considered a form of satisfaction, therefore, requiring
an international wrongful act.”” Its nature is more linked
to the judicial act itself, in order to solve a wide variety
of disputes.”™ In several cases, the Wotld Court had to
declare rights without referring to a breach or violation,
thus, not ruling on issues of responsibility. *

Third, both host and home States would be bound
by the non-breach decision rendered by a SSIA tribunal.
At least, the home State would be under an obligation
of good faith not to frustrate the declaratory decision.
This possibly makes it incapable of offering diplomatic
protection based on the measure or prohibited to acti-
vely encourage its nationals to seek international treaty-
-based arbitration.

Finally, the request for a declaration of non-brea-
ch, with its resulting consequences, is what respondent
States would seek by using counterclaims. Judicial eco-
nomy and guarantee of consistency are among the ratio-
nale for recognising counterclaims.” Provided that some
criteria are fulfilled (jurisdiction of the court and direct

36 Bernasconi-Osterwalder (n 7) 14.

37 Eric Wyler and Alan Papaux, ‘The Different Forms of Repa-
ration: Satisfaction’ in James Crawford, Alain Pellet and Simon
Olleson (eds), The law of international responsibility (OUP 2010).

38  Juliette McIntyre, ‘Declaratory Judgments of the International
Court of Justice’, Hague Yearbook of International I.aw (Martinus Ni-
jhoff 2012) 156.

39 Right of Passage over Indian Territory (Poringal v India), 12 April
1960, ICJ, Merits, IC] Reports 1960; Dispute regarding Navigational and
Related Rights (Costa Rica v Nicaragna), 13 July 2009, ICJ, Judgment,
ICJ Reports 2009, 269-272, para 156.

40  Constantine Antonopoulos, Counterclaims before the International
Court of Justice (TMC Asser Press 2011) 57-59.
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connection to the subject of the main claim)," courts
have been entertaining counterclaims.*” Thus, why not
accept them as claims at the beginning? It is true that a
counterclaim is not a defence on the merit, but requires
something “more” in the form of a judgement against
the applicant, but it is an alternative to deprive a main
claim of force and mitigate its adverse character.”

Anyway, it is in the binding effect of the declaration
on future investor-State tribunals where the problem
lies. While it is difficult to accept that it would pre-empt
future tribunals, it is submitted that the decision should
certainly be highly persuasive on them.

3. NEW STRATEGIES AND APPROACHES

3.1. Strategies for Host States

There are State-State provisions in virtually all of
BITs and other agreements with investment provi-
sions.* As seen above, these clauses are more than pre-
sent and need to be given meaning and purpose. This
is not a contention that SSIA is a good substitute to a
competent defence in an ISA in terms of effectiveness
to the protection of the sovereign right of host States.
SSIA can be useful to the host State on its own or as
complement to ISA.

As an example, the first attempt of coordination
between ISA and SSIA proceedings took place in E-
presa Luchetti v Pern referred to Peru v Chile.” Tt was, for
some time, the only State-State dispute under a BIT.
The underlying rationale of the case seemed to accept
the principle of an exclusive mandate for each consti-
tuted tribunal, where no coordination at all is attemp-
ted. * The investor’s tribunal denied the request for
suspension made by the host State (Peru), which had
submitted an arbitration against the home State (Chile)
regarding the interpretation of the BIT; but, in the end,
the investor’s tribunal dismissed the claim for lack of

41 According to Rule 80(1) of the IC] Rules of the Court.

42 Antonopoulos (n 40) 73—134.

43 ibid 60; 63.

44 See < http://investmentpolicyhub.unctad.org/IIA > accessed
15 May 2017

45 Seen5

46 Crawford and Nevill (n 26) 237-239.

jurisdiction.*” An opposite approach would be the op-
tion for coordination, which would be the result of the
application of the general principle of cooperation, by
showing jurisdictional deference to the SSIA, which did
not happen.*

To illustrate the strategies for host States, one could
reflect on the outcome of litigations such as those rela-
ted to Argentinian crisis. Several of those cases affected
US investors and suffered from a lack of consistency.”
The question is how it would be different in the case
of the existence of a binding interpretation made by an
SSIA tribunal, previous to the ISA tribunals. The inter-
pretation could relate to controversial BIT provisions
ot to the interplay between customary international and
treaty law, for example.

In the context of the Argentina-US BIT, it is worth
exploring how both home and host States could have
used the State-State arbitration. The relevant clauses are
the following:

ARTICLE VI

The Parties agree to consult promptly, on the request
of either, to resolve any disputes in connection with
the Treaty, or to discuss any matter relating to the
interpretation or application of the Treaty.

ARTICLE VIII

1. Any dispute between the Parties concerning the
interpretation or application of the Treaty which
is not resolved through consultations or other
diplomatic channels, shall be submitted, upon the
request of either Party, to an arbitral tribunal for
binding decision in accordance with the applicable
rules of international law. In the absence of an
agreement by the Parties to the contrary, the
arbitration rules of the United Nations Commission
on International Trade Law (UNCITRAL), except
to the extent modified by the Parties or by the
arbitrators, shall govern.

47 See Empresas Luchetti n 5 362: “Respondent filed a request for
suspension of the proceedings, in view of the fact that ‘Claimants’
Request for Arbitration [was] (...) the subject of a concurrent State-
to-State dispute between the Republic of Peru and the Republic of
Chile” ... [TThe Tribunal found that the conditions for a suspension
of the proceedings were not met and confirmed the schedule for the
submission of pleadings on the objections to jurisdiction.”

48  Crawford and Nevill (n 26) 242-243.

49 For an analysis on the lack of consistency and its consequences
on legitimacy, see William W Burke-White, ‘Argentine Financial Cri-
sis: State Liability under BITs and the Legitimacy of the ICSID Sys-
tem, The’ (2008) 3 Asian Journal of WTO and International Health
Law and Policy 199.
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It seems legally possible that Argentina, as a host
State, could have initiated an interpretative claim against
the United States to provide legal certainty to its defen-
ce. The objective would be to obtain a clearer interpre-
tation of a contentious provision, most probably to its
own benefit. This would have ensured more consistent
results in the investor-State claims. There seems to be
compelling arguments to sustain this position.

In this regard, the Ecunador v US case™ is illustrative.
Ecuador brought a claim against the United States for
the interpretation of Article I1(7) of the US-Ecuador
BIT, which dealt the ‘effective means’ obligation. The
same provision was one the contested issues of a pen-
ding investor-State arbitration brought by an American
investor against Ecuador. The United States had not
responded to Ecuador’ initiative to discuss the content
of the provision. It seems that the silence of the Uni-
ted States with the regard to Ecuador's request for in-
terpretation of the article and the communication that
it would not manifest at all on the matter” could be
interpreted as inaction. This would amount to holding
“opposing views”, thereby creating a dispute.””

However, the majority of the tribunal was not fully
convinced and denied jurisdiction for the inexistence of
a dispute. Claiming that the recourse to SSIA was void of
practical consequences and could jeopardise the effecti-
veness of ISA, the majority argued that:

... the United States could directly allege a breach
of the ‘effective means’ obligation in Article 11(7)
against Ecuador, in which case there would be clear
‘practical consequences’ for both Parties. ... [S]
ome commentators consider that recourse to State-
to-State dispute resolution for breaches of a BIT
may be possible, in particular where the investment
dispute in question has not already been submitted
to investor-State arbitration under Article VI. The
Tribunal makes no finding on this point, but zs ot
persuaded to exclude this possibility outright.

One interpretation was that the award was a cons-
cious application of a technique described as a restric-
tive interpretation of a ‘dispute’ for the purposes of a

50 Seeno6

51  See n 6 Witness Statement of Mr. Luis Benigno Gallegos

52 See n 6 Expert Opinion Pellet, McCaffrey and Amerasinghe
generally citing Land and Maritime Boundary between Cameroon and
Nigeria (Cameroon v Nigeria), Preliminary Objections, Judgment, I1CJ]
Reports 1998, p. 315, para 89 and Application of the Convention on
the Elimination of All forms of Racial Discrimination (Georgia v Russia),
Preliminary Objections, IC] Judgement, 1 Paril 2011, IC] Reports
2011, p. 16, para 30

treaty.” Therefore, a broader definition of dispute in
the SSIA context within the treaty could be useful, as
suggested above. Note, though, that the majority did
not exclude the possibility of recourse to SSIA for BIT
breaches. The dissenter considered that silence repre-
sents a dispute in the following terms:
The myth of judicializing diplomacy in resorting to
arbitration in order to settle a dispute underestimates
the dispute settlement system which, in this case,
is activated by the reluctance of one of the Parties to
acknowledge a dispute and the frustration of  prospective
negotiations as the primary method to reach an agreement
acceptable to both Parties. Therefore, the interpretation
made by an arbitral tribunal constituted under
Article VII will neither jeopardise nor undermine
the arbitration mechanism between investors and
States set forth in Article VI. On the other hand, it
is difficult to understand how recourse to arbitration
will politicise investment disputes between investors
and States, where the purpose of arbitration is to interpret
a treaty rule according to what the parties regarded is its content
and scope, thus ensuring the necessary credibility of the system
by darifying the law in force, as the Parties stated at the
time of expressing their consent to be bound.*

Since the decision has been extensively discussed and
commented elsewhere,” the focus is on one argument
raised by Ecuador, which deserves attention. Conside-
ring that most IIAs have provisions on the obligation to
consult (art. VI in the US-Argentina BIT), the refusal to
do so is a breach of the treaty. It is submitted that an
interpretation of the tribunal of the provision that was
the aim of the consultations can be considered proper
satisfaction, a form of reparation under international
law, approptiate to put an end to the violation.” This
path can be explored, provided that the parties show
evidence that the claimant made every effort to consult.
A clearer language in this line can be noticed in arti-
cle 15.1 of the recent Argentina-Qatar BIT reproduced
above: parties are obliged to engage in good faith direct
negotiations regarding the interpretation of provisions
of the treaty.

53 Crawford and Nevill (n 26) 241.

54 Republic of Ecuador v United States of America, PCA Case No
2012-5, Dissenting Opinion of Prof. Raul Emilio Vinuesa, 29 Sep-
tember 2012 Available at < http://www.italaw.com/sites/default/
files/case-documents/italaw7942_0.pdf > accessed 15 May 2017
55 See, for example, Marcin Orecki, ‘State-to-State Arbitration
pursuant to Bilateral Investment Treaties: The Ecuador—US Dis-
pute” <http://www.youngicca-blog.com/state-to-state-arbitration-
pursuant-to-bilateral-investment-treaties-the-ecuador-us-dispute />
accessed 16 May 2015; Bernasconi-Osterwalder (n 7) 11-14; Rob-
erts, ‘State-to-State Investment Treaty Arbitration” (n 7) 10-16.

56  Pellet, Expert Report (n 19) 18
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Thus, it is convincing to think that Argentina could
have initiated consultations with the United States to
provide a binding interpretation of treaty provisions.
In case of disagreement, it could bring a State-State
interpretive claim.”” Anyway, it has been reported that
the country at least envisaged such possibility to bring
clarity and coherence to divergent interpretation of its
cases.”® As sustained elsewhere:

In fact, the criteria for using the state-state
jurisdictional clause as a defense are not clear. This may
explain why it has not been used more extensively.
The unsuccessful attempts appear to be due wore to

the specificities of the cases than to an impossibility of
using the clause that way.”

Moreovet, there are reasonable arguments for ano-
ther possibility. Argentina, as a host State, could have
brought a declaratory claim that it was not liable, clai-
ming there had been no treaty violations. For example,
Argentina could have requested a State-State arbitration
asking for the court for a declaration that the measures
taken after the Argentinian crisis were taken in accor-
dance with art. XI of the BIT with the United States;
therefore, they were necessary to protect its essential
security interests. On the other hand, one might doubt
that Argentina could have prevented all the investor-
-State claims with this initiative.

Finally, as to the enforcement pressure against Argen-
tina due to the non-payment of its awards, measures cha-
racterised as retorsion were carried out, but none reached
a State-State phase.”” In the aftermath of the discussion,
Argentina’s position was in favour of the use of State-
-State arbitration. In the ICSID context, this means using

57 Cf Roberts, ‘State-to-State Investment Treaty Arbitration’ (n
7) 4.

58 “Argentine Republic officials have deliberated for some time as
to whether to seck state-to-state atbitration ... it would seem unlike-
ly that the Republic would be dissuaded from pursuing state-to-state
arbitration merely on the basis of the failure of Ecuador’s efforts.
... As reported inn Luke Eric Peterson, ‘United States defeats
Ecuador’s state-to-state arbitration; will outcome dissuade Argen-
tine copycat case?” (IAReporter, 2 September 2012) <http://www.
iareporter.com/articles/united-States-defeats-ecuadors-state-to-
state-arbitration-will-outcome-dissuade-argentine-copycat-case/ >
accessed 15 May 2017.

59  Lubambo (n 7) 239.

60 Brooks E Allen and Tommaso Soave, ‘Jurisdictional Overlap
in WTO Dispute Settlement and Investment Arbitration” in Jorge
A Huerta-Goldman, Antoine Romanetti and Franz X Stirnimann
(eds), WTO Litigation, Investment Arbitration and Commercial Arbitration
(Kluwer Law International 2013) 379-381; Catharine Titi, ‘Invest-
ment Arbitration in Latin America’ (2014) 30 Arbitration Interna-
tional 357, 369-377.

art. 64 of the Convention, which fulfils the consent to
grant jurisdiction to the International Court of Justice —
1CJ. The result would be a decision of the ICJ, ruling
that the State has or has not violated its obligations under
art. 53 of the ICSID Convention. Argentina recalled art.
64, indicating that the IC]J was the appropriate forum to
discuss non-enforcement of awards.’! Nevertheless, to
date, though, this option has not been used.®* As another
example, it could be mentioned that in a demand related
to its sovereign debts, Argentina tried to sue the US in the
1CJ claiming violations of its sovereignty and immunities
in relation to decisions of US Courts. The US refused to
accept jurisdiction.”

3.2. New Approaches for Host States

Coming to the end of the article, it is worth com-
menting on new treaty-making approaches. It is impor-
tant to emphasise that a reaction against ISA or a tra-
ditional stance against it does not mean disengagement
with international investment law. As an illustrative
point, South American States have reached an advanced
level of the negotiations towards the constitution of a
centre for the settlement of disputes, a process initiated
in 2008, under the umbrella of UNASUR.** UNASUR
regional initiative came in line with withdrawals from
ICSID and as a political reaction against the outcomes
of the system.” This may bring a new arena to decide
on or settle disputes involving investors or States of the
region and outside it. In this regard, one might notice
the likelihood of the inclusion of SSIA in the UNA-
SUR Centre.®® However, the potential of the UNASUR
Centre will only be real if itis given jurisdiction progres-
sively, ” by means of consent in investment agreements

61  Posner and Walter (n 7) 388; Titi (n 60) 374.

62 Allen and Soave (n 60) 380.

63 Sce <http://wwwicj-cij.org/presscom/files/4/18354.pdf >
64  For details about the BIT practice of South American coun-
tries, see Magdalena Bas, ‘América do Sul em face dos tratados bi-
laterais de investimento: rumo ao retorno do Estado na solucio de
controvérsias?’ (2016) 13 Revista de Direito Internacional (Brazilian
Journal of International Law) <https://www.publicacoesacademi-
cas.uniceub.br/rdi/article/view/3944> accessed 1 October 2017.
65 Omar E Garcia-Bolivar, ‘Permanent Investment Tribunals:
The Momentum Is Building Up’ in Jean E Kalicki and Anna Joubin-
Bret (eds), Reshaping the Investor-State Dispute Settlement System: Journeys
Jor the 215t Century (Brill Nijhoff 2015) 396; 399.

66 Available at < http://www.andes.info.ec/es/noticias/exper-
tos-unasur-ultiman-detalles-creacion-tribunal-o-comision-solucion-
controversias.html > accessed 15 May 2017.

67  Garcia-Bolivar (n 65) 402.
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or contracts, for subsequent disputes.

The dispute settlement mechanism of the new in-
vestment treaty model of Brazil merits discussion.
The model resulted in treaties signed with Angola,
Mozambique and Malawi in Africa and Mexico, Chile,
Colombia and Peru in Latin America.”® Most recently,
MERCOSUR members signed an intra-bloc treaty, the
Protocol of Cooperation and Facilitation of Invest-
ments.” The new treaties have constituted a political
compromise that seek to maintain coherence with the
traditional policy discourse in Brazil against ISA.™ The
treaties have been the focus of some academic analy-
sis, especially in relation to its standards and novelties.”
However, what interests most here are the mechanisms
for dispute settlement.

Unlike the treaties signed with the African States,
which refer only to the possibility of future develop-
ment of SSIA, the treaties signed by Brazil with the
Latin American States contain consent by the parties
to SSIA. In this regard, the provisions of the Brazil-
-Mexico BIT are the following:

Articulo 19
Solucién de Controversias entre las Partes

1. Cualquiera de las Partes podrd recurrir al arbitraje
entre los Fstados, una vez que se haya agotado el
procedimiento previsto en el parrafo 3 del Articulo
18 sin que la disputa haya sido resuelta.

2. El objetivo del arbitraje es poner en conformidad con
el presente Acuerdo la medida eventualmente declarada como
disconforme al mismo por el lando arbitral. 1.as Partes,
sin embargo, podran acordar que los arbitros
examinen la existencia de perjuicios causados por
la medida cuestionada y establezcan por medio del

68 Sce <http://wwwitamaraty.gov.br/index.phproption=com_
content&view=article&id=9890:acordo-brasil-mexico-de-coop-
eracao-e-facilitacao-de-investimentos-cidade-do-mexico-26-de-
maio-de-2015&catid=42&Itemid=280&lang=pt-BR > accessed 15
May 2017.

69 See <http://www.itamaraty.gov.br/pt-BR/notas-a-
imprensa/16067-protocolo-de-cooperacao-e-facilitacao-de-investi-
mentos-do-mercosul-pcfi > accessed 15 May 2017.

70  For a general description of the Brazilian policy, see Daniel de
Andrade Levy, Ana Gerdau de Borja and Adriana Pucci (eds), Invest-
ment Protection in Brazil (Kluwer Law International 2014).

71 Nitish Monebhurrun, ‘Novelty in International Investment
Law: The Brazilian Agreement on Cooperation and Facilitation of
Investments as a Different International Investment Agreement
Model’ [2016] Journal of International Dispute Settlement; Ca-
tharine Titi, ‘International Investment Law and the Protection of
Foreign Investment in Brazil’ Transnational Dispute Management
<http:/ /www.transnational-dispute-management.com/journal-ad-
vance-publication-article.asp?key=592> accessed 15 May 2015.

laudo, una indemnizacién por dichos perjuicios.
Si el laudo arbitral establece una compensacion
monetaria, la Parte que recibe tal indemnizacién
debera transferirla a los titulares de los detechos
de la inversion en cuestion, una vez deducidos los
costos de la controversia, de conformidad con los
procedimientos internos de cada Parte.

3. Este Articulo no se aplicara a ninguna controversia
que haya surgido ni a ninguna medida que haya sido
adoptada antes de la fecha de entrada en vigor del
presente Acuerdo.

4. Las Partes podran constituir un tribunal arbitral
especifico para la controversia de conformidad con
el parrafo 5 de este Articulo, u optar, conjuntamente,
por someter la controversia a otro mecanismo para
soluciéon de controversias entre Estados en matetia
de inversiones.

8. El tribunal arbitral determinarda su propio
procedimiento y tomard su decision por mayorfa de
votos. Tal decision serd obligatoria para ambas Partes.
A menos que se acuerde de otra manera, la decisién
del tribunal arbitral debera dictarse dentro de los seis
(6) meses siguientes a la designacion del Presidente, de
conformidad con los parrafos 4 y 5 de este Articulo.

In the same line, it is worth transcribing below some
parts of the respective provision in the Investment
Chapter of the Brazil-Peru Economic and Trade Ex-
pansion Agreement, signed in April 2016:

Artigo 2.21: Solugdo de Controvérsias entre as
Partes

1. Qualquer uma das Partes poderd recorrer a
mecanismos de arbitragem entre os Estados, desde
que tenha esgotado o procedimento previsto no
artigo 2.20.3 (Consultas e Negociacbes Diretas)
sem que a controvérsia tenha sido resolvida.

2. O objetivo da arbitragem entre os Estados ¢
colocar em conformidade com o Capitulo a wedida
declarada incompativel com o Capitulo pelo lando arbitral.

3. Nio poderio ser objeto de arbitragem os artigos
2.12 (Investimento e Medidas sobre Saude, Meio
Ambiente e outros Objetivos Regulatérios em
Matéria Social); 2.13 (Responsabilidade Social
Corporativa); ¢ 2.14 (Medidas sobre Investimento e
Luta contra a Corrupcio e a llegalidade).

4. Nenhuma reclamacio poderd ser submetida
a0 mecanismo previsto neste Artigo, se tiver
transcorrido um prazo maior que cinco anos
contados a partir da data em que o investidor teve
pela primeira vez ou deveria ter tido conhecimento
pela primeira vez de uma alegada violagdo deste

Acordo.

5. O Tribunal Arbitral serd constituido em
conformidade com o paragrafo 6 deste artigo. Nao
obstante, as Partes poderdo decidir conjuntamente
submeter a controvérsia a uma instituicao arbitral
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permanente para a solucdo de controvérsias entre
Estados relativas a investimentos.

10. O tribunal arbitral determinard seu préprio
procedimento. O tribunal arbitral tomard sua
decisao por maioria de votos. Tal decisio serd
obrigatéria para ambas as Partes. A menos que as
Partes decidam algo distinto, o laudo do tribunal
arbitral devera ser prolatado dentro dos seis meses
seguintes a designacio do Presidente de acordo
com os paragrafos (6) e (7).

First of all, it is to be noted that the dispute settlement
provisions of the treaties focus primatily on dispute pre-
vention (Brazil-Mexico BIT, art. 18 and Brazil-Peru Chap-
tet, art. 2.20).”* This was highlighted in the context of revi-
sion of treaty-making practice as an alternative model.”” A
traditional system of consultations between the parties is
available with regard to the interpretation and application
of the treaty in relation to specific measure affecting an
investor. The difference is that the investor will take part
in the proceedings, providing information and attending
the consultation meetings. A final opinion on the dispute
by each of the parties is to be issued at the end of the
consultation proceedings.

Secondly, the result of the consultations will base the
SSIA claim, which can take the form of declaratory claims
in relation to the compatibility of a general or more con-
crete measure affecting an investor (Brazil-Mexico BIT,
art. 19(2) and Brazil-Peru, art. 2.21(2)).” In this regard,
the available remedy within the mandate of the tribunal
will be the declaration of the conformity of the measure
with the treaty. But this is not equivalent to an order for
withdrawal or change of the measure. On the other hand,
it is not clear whether questions of mere interpretation
of the treaties will be under the jurisdiction of the SSIA
clause, absent a concrete affected investor. However, one
can presume that they are included, based on the reading
of some provisions (Brazil-Mexico BIT, art. 14(4)f and
Brazil-Peru Chapter, art. 2.15(4)g )", provided that the
respective Joint Committees have previously addressed
the matter or agreed on the request.

Finally, there are effective mechanisms to ensure

72 See also Art. 22 of the Brazil-Colombia IIA and Art. 24 of the
Brazil-Chile ITA.

73 UNCTAD (n 4) 108; 152.

74 See also Art. 23[2[ of the Brazil-Colombia ITA and Annex 1,
Art. 3 of the Brazil-Chile ITA.

75 See also Art. 16[4]f of Brazil-Colombia IIA and Art. 1[1] of
the Annex of the Brasil-Chile ITA.

that the constitution of the State-State tribunal is not
impaired by inaction of the parties.”® The decision will
be mandatory to the parties (Brazil-Mexico BIT, Art.
19.8 and Brazil-Peru Chapter, art. 2.21(10)).”” Moteo-
ver, the treaties most probably refer to the UNASUR
Centre of Dispute Settlement, if it allows for SSIA in
the future, which would replace some provisions on the
constitution of arbitral tribunals ((Brazil-Mexico BIT

Art. 19.4 and Brazil-Peru Chapter, art. 2.21(5)).”

To conclude, the SSIA provisions in the Brazilian
treaties with Latin American States provide for the pos-
sibility of declaratory awards in relation to a measure,
by request of both home and host States. The treaties
could have been clearer on the conferral of jurisdiction
to State-State arbitration in relation to the interpretation
and application of general provisions. When it comes
to the possibility of a declaration of non-breach, this
would be of less use here, given the absence of sub-
sequent investor-state arbitration. There is some room
for the consultations and negotiations and the SSIA is
available to solve all pending issues, but the recourse
to it is currently unrealistic. While host States are safe
against the risks of investor-state arbitration, the lack of
ISA provisions puts much pressure on internal domes-
tic legal systems. Only time will reveal how reliable and
effective the mechanism is.

4. FINAL CONCLUSIONS

To sum up, the article concludes that the possibi-
lity of SSIA is neither a backlash nor a more effective
strategy compared to ISA. Jurisdiction clauses are ge-
nerally broad enough to encompass all types of dispu-
tes of SSIA, including those brought by host States. It
constitutes an additional opportunity for host States to
advance their understanding of the treaties and balan-
ce the investment treaty commitments. In several situa-
tions, SSIA would be the only possible mechanism and
in others, SSIA will be a complement to ISA. This adds
important inputs to the interpretation process, enabling
alternative litigation strategies for host States.

76  Cf. United States reluctance to appoint Chapter 20 panels in
NAFTA State-State Arbitration.

77  See also Art. 23[12], Brazil-Colombia IIA; and Annex 1 Art.
7[4], Brazil-Chile ITA.

78 See also Art. 23[1], Brazil-Colombia ITA; and Annex 1 Art.
2[1], Brazil-Chile IIA.

MELO, Murilo Otavio Lubamdo de. Host States and State-State Investment Arbitration: Strategies and Challenges. Revista de Direito Internacional, Brasilia, v. 14, n. 2, 2017 p. 80-93

O
—



These developments have translated into alternative
settlement mechanisms, into different BI'T models or into
more light-touch approaches. They are not necessarily more
effective compared to classic ISA, but may be especially fit
for host States. Anyway, SSIA may serve to remediate some
of the shortcomings of international arbitration and to re-
-engage some States, which have opted out or remained at
the margins of the legal development in the area.

While State-State arbitration may be a viable strategy,
there are some challenges that need to be overcome. The
definition of the term dispute, the obligation to consult
on the meaning of provisions and the establishment of
a clear hierarchy between State-State awards in relation to
investor-State awards are some of the ways forward. Fach
of these aspects should be developed in treaty-making
initiatives that wish bring new alternatives for host States.
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ABSTRACT

Starting from the recent Philip Morris v. Urngnay award, this article tries
to analyse the current status in investment arbitration of certain doctrines
(and/or principles) which are adopted by arbitral tribunals in order to give
due weight to state interests. The reference applies to the concepts of the
right to regulate and of the margin of appreciation as well as to the principle
of proportionality. It will be argued that the right to regulate, which is today
receiving growing attention by arbitrators, scholars and treaty drafters, still
does not have the customary status which would entitle tribunals to apply it
in the absence of a normative basis. Also the margin of appreciation, as te-
chnically developed by the European Court of Human Rights, cannot find a
place in investor-State disputes due to the very different framework in which
arbitral tribunals operate if compared to the ECtHR. However, the principle
of proportionality can offer a valuable legal tool to arbitrators entitling them
to pay due deference with regard to state sovereignty.

Keywords: Investment arbitration. Indirect expropriation. Fair and equita-
ble treatment. Proportionality. Police powers. Right to regulate (or power
to regulate). Margin of appreciation. Deference. Sovereignty of the States.

Resumo

A partir da recente sentenga arbitral Philip Mortis v. Uruguai, este at-
tigo analisa o estado atual de certas doutrinas (e / ou principios) que sio
adotados pelos tribunais arbitrais para dar devido peso dos interesses do
Estado na arbitragem de investimento. A referéncia aplica-se aos conceitos
de direito de regular e a margem de aprecia¢do, bem como ao principio
de proporcionalidade. Argumenta-se que o direito de regular, que estd hoje
recebendo crescente atencio dos arbitros, estudiosos do direito dos investi-
mentos e redatores de tratados, ainda assim nao tem o valor consuetudinario
que permitiria a sua aplicagio pelos tribunais na auséncia de uma base nor-
mativa. Também a margem de apreciacdo, como tem sido tecnicamente de-



senvolvida pela Corte Europeia de Direitos Humanos,
nao pode encontrar um papel em disputas entre inves-
tidores e Estados devido ao quadro muito diferente em
que os tribunais arbitrais operam. No entanto, o prin-
cipio de proporcionalidade pode oferecer uma valiosa
ferramenta legal aos arbitros, permitindo-os considerar
devidamente a soberania do Estado.

Palavras-chave: arbitragem; investimentos; proporcionali-
dade; poder de policia; direito de regular.

1. INTRODUCTION

International investment arbitration has been stron-
gly criticized for not being adequately protective of the
general interests of States and for being overly protec-
tive of investors’ rights." Arbitrators have been accused
of interpreting and applying the standards of treatment
set forth in Bilateral Investment Treaties (BITs) in a
pro-investor manner only.” Not by mere coincidence,
indeed, there is a large body of literature’ regarding the

1 See, inter alia, HOBER, Kay. Does Investment Arbitration
Have a Future?. In: BUNGENBERG Marc et al. (Ed.). International
Investment Law. Munich: C.H. Beck, 2015; VAN HARTEN, Gus. I#-
vestment Treaty Arbitration and Public Iaw. Oxford: Oxford University
Press, 2007. p. 1; GIARDINA, Andrea. I’arbitrato internazionale
in materia di investimenti: impetuosi sviluppi e qualche problema.
In: BOSCHIERO, Nerina; LUZZATTO, Riccardo. (Ed.). I rapporti
economici internazionali e l'evoluzione del loro regime ginridico. Napoli: Edi-
toriale Scientifica, 2008. p. 319; FRANCK, Susan. The Legitimacy
Crisis in Investment Treaty Arbitration: Privatizing Public Interna-
tional Law Through Inconstistent Decisions. Fordham Law Review,
p. 1521, 2005; MARKERT, Lars. The Crucial Question of Future
Investment Treaties: Balancing Investors’ Rights and Regulatory
Interests of Host States. Eurgpean Yearbook of International Economic
Law, p. 145, 2011; EL. BOUDOUHI, Saida. L’intéret general et les
regles substantielles de protection des investissements. Annuaire fran-
¢ais de droit international, v. 51, p. 542, 2005; COLLINS, David. The
line of equilibrium: improving the legitimacy of investment treaty
arbitration through the application of the WTO’ general excep-
tions. Arbitration International, v. 32, p. 575, 2016; PAVONI, Riccardo.
Environmental Rights, Sustainable Development, and Investor-
State Case Law: A Critical Appraisal. In: DUPUY, Pierre-Marie;
PETERSMANN, Ernst-Ulrich; FRANCIONI, Francesco. (Ed.).
Human Rights in International Investment Law and Arbitration. Oxford
University Press, 2009. p. 525.

2 See the debate and the related analysis contained in SCHULTZ,
Thomas; DUPONT, Cédric. Investment Arbitration: Promoting
the Rule of Law or Over-Empowering Investors? A Quantitative
Empirical Study. Ewuropean Journal of International Iaw, v. 25, p. 1147,
2014. See also KOSKENNIEMI, Martti. It’s not the Cases, It’s the
System. The Journal of World Investment & Trade, v. 18, p. 343, 2017.

3 See, inter alia, ACCONCI, Pia. The integration of non-invest-
ment concerns as an opportunity for the modernization of inter-

ways in which arbitral tribunals could properly balance
the interests at stake in investment disputes and ensure
that States’ concerns are duly taken into account in final
decisions. The main issue faced by these scholarly works
regards the fact that several existing BITs have concise
wordings which often do not seem to outwardly justify
such a balanced reading.

Recent arbitral practice, however, shows a willing-
ness to react to criticisms. Various awards* contain se-
veral references to the necessity of applying standards
of treatment in a way that protects the so-called non-
-commercial values (Ze. values not pertaining to the
protection of property but relating to the safeguard of
other essential interests such as environment and hu-
man health).” Tribunals have started giving due weight
to States’ reasons for the enactment of measures that
can cause damage to foreign investors.” Particular im-
portance appears to have been given, in this regard, to
some concepts that are only recently taking shape in
arbitral practice, such as the right to regulate, the mar-
gin of appreciation and the principle of proportionali-

national investment law: is a multilateral approach desirable?. In:
SACERDOTI, Giorgio et al. (Ed.). General Interests of Host States
in International Investment aw. Cambridge University Press, 2014.
p. 165; TANZI, Attila. On Balancing Foreign Investment Treaties
with Public Interests in Recent Arbitration Case Law in the Public
Utilities Sector. The Law and Practice of International Courts and Tri-
bunals, v. 11, p. 47, 2012; WAGNER, Markus. Regulatory Space in
International Trade Law and International Investment Law. Uni-
versity of Pennsylvania Journal of International Iaw, v. 36, p. 1, 2015;
PUMA, Giuseppe. Human Rights and Investment Law: Attempts at
Harmonization Through a Difficult Dialogue Between Arbitrators
and Human Rights Tribunals. In: ARCARI, Maurizio; BALMOND,
Louis. (Ed.). Judicial Dialogue in the International I egal Order. Editori-
ale Scientifica, 2014. p. 193; VADI, Valentina; GRUSZCZYNSKI,
Lukasz. Sandards of Review in International Investment Law and
Arbitration: Multilevel Governance and the Commonweal. Journal
of International Economic Law, v. 16, p. 613, 2013.

4 See, e.g., Urbaser S.A. and Consorcio de Aguas Bilbao Bigkaia, Bil-
bao Bizkaia Ur Parzerguoa v. The Argentine Republic, ICSID Case No.
ARB/07/26, Award. 02/12/2016, paras. 618-625; Chemtura Corpora-
tion v. Government of Canada, NAFTA/UNCITRAL, Award, 02/08/
2010; Methanex Corporation v. United States of America, NAFTA/UN-
CITRAL, Award, 03/08/2005.

5 DI BENEDETTO, Savetio. Infernational Investment Law and the
Environment. Edward Elgar, 2013. p. 16-17; MONHEBURRUN,
Nitish. Is investment arbitration an appropriate venue for environ-
mental issues? A Latin American perspective. Bragilian Journal of
International Law, v. 10, p. 196, 2013; FOOTER, Mary. BITS and
Pieces: Social and Environmental Protection in the Regulation of
Foreign Investment. Michigan State Journal of International Iaw, v. 18,
p. 33, 2009.

6 See BERNARDINI, Piero. Reforming Investor-State Dispute
Settlement: The Need to Balance Both Parties’ Interests. [CSTD Re-
view — FILJ, v. 32, p. 38, 2017.
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ty. While varying in their content, all of these concepts
allow arbitrators to interpret standards of treatment of
foreign investors in a way that grants a certain degree
of deference to State actions. The right to regulate (also
referred to as the “power to regulate” or the “State po-
lice powers doctrine”) has been defined as “the legal
right exceptionally permitting the host [S]tate to regu-
late in derogation of international commitments it has
undertaken by means of an investment agreement wi-

thout incurring a duty to compensate”’

in the presence
of State interests that are of vital importance for the
population involved. The margin of appreciation is a
doctrine developed by the European Court of Human
Rights (ECtHR). It consists in the recognition — in the
presence of specific requirements — of a certain degree
of discretion to Contracting Parties by the Court when
evaluating the legitimacy of limitations to rights set
forth in the European Convention of Human Rights
(ECHR) imposed by States for reasons of public inte-
rest.® Finally, in the context of investment arbitration,
the principle of proportionality (which, as we will see
below, is recognized as a general principle of interna-
tional law by a large number of authors) consists in the
search for a balance between the State’s interests pro-
tected through a governmental action and the degree
of damage to investors’ rights which are going to be
affected by such a measure.”

7 TITI, Aikaterini. The Right to Regulate in International Invest-
ment Law. Oxford: Hart, Nomos, Dike, 2014. p. 33. In this regard,
it is to be noted that it is questionable whether the police powers
doctrine applies to all standards under an investment treaty, or only
the expropriation standard. Howerver, in this article the doctrine is
discussed only in relation to expropriation (which is the standard
in relation to which the Philip Morris Tribunal made recourse to the
right to regulate).

8  PALOMBINO, Fulvio Maria. Laicita dello Stato ed esposizione
del crocifisso nella sentenza della Corte europea dei diritti dell'uvomo
nel caso Lautsi. Rivista di diritto internazionale, v. 93, p. 137-138,
2010. See also BENVENISTI, Eyal. Margin of Appreciation, Con-
sensus and Universal Standards. New York University Journal of Interna-
tional Law and Politics, v. 31, p. 843,1999; GREER, Steven. The margin
of appreciation: interpretation and discretion under the European Convention
on Human Rights. Strasbourg: Council of Europe Publishing, 2000;
FEINGOLD, Cora. Doctrine of Margin of Appreciation and the
Buropean Convention on Human Rights. No#re Dame Law Review,
v. 53, p. 90, 1977; HUTCHINSON, Michael. The Margin of Ap-
preciation Doctrine in the European Court of Human Rights. The
Internatinoal and Comparative Law Quarterly, v. 48, p. 638, 1999; SAUL,
Matthew. The European Court of Human Rights” Margin of Ap-
preciation and the Processes of National Parliaments. Human Rights
Law Review, v. 15, p. 745, 2015.

9 For an in-depth analysis of the legal foundation and of the con-
tent of the principle of proportionality see PALOMBINO, Fulvio
Maria. 11 trattamento giusto ed equo degli investimenti stranieri, I1

The purpose of the present article is to understand
whether and to what extent the above-mentioned doc-
trines, which are all tools employed by international
arbitrators in order to show deference towards States’
sovereignty, apply in international investment arbitra-
tion and which one among them as a consequence can
be applied by arbitrators in order to pay due respect
to choices made by States in matters of public interest.
Such an analysis will start (second Section) from the award
and the appended dissenting opinion recently issued in
the Philip Morris v. Urngnay case. This dispute dealt with
all the above concepts and is thus a good starting point
to describe the state of art of the application of such
concepts in investment arbitration. On the basis of the
case study offered by the Philip Morris award," the ar-
ticle then proceeds to analyse in greater detail the ap-
plicability of the power to regulate to cases of indirect
expropriation (#hird Section) and of the margin of appre-
ciation doctrine in cases involving the fair and equitable
treatment standard (fourth Section). It will be demonstra-
ted that the analysis made by arbitral tribunals turns out
to be mainly based on the principle of proportionality
— which, as it has been demonstrated in scholarship, is
almost certainly a primary source of international law.
Hence, most attention should be paid to such a princi-
ple in arbitrators’ reasoning in order to reach the goal of
being deferent towards State practice instead of relying,
as the Philzp Morris Tribunal did, on doctrines the legal
status of which is still uncertain in international law.

2. PHiLIP MoRRis v. URuGuAY AND THE RECENT
DEeFerReNTIAL APPROACH ENDORSED BY ARBITRAL
TRIBUNALS

Mulino. 2012 (an English edition of the book, Fair and Equitable
Treatment and the Fabric of General Principles, Asser — Springer,
2017, is forthcoming). Other relevant texts analysing the principle
and its possible legal foundation are HENCKELS, Caroline. Pro-
portionality and Deference in Investor-State Arbitration. Cambridge Uni-
versity Press, 2015; BUCHELER, Gebhard. Proportionality in Investor-
State Arbitration. Oxford University Press, 2015; CANNIZZARO,
Enzo. I/ principio di proporzionalita nell'ordinamento Internazionale. Giuf-
fre, 2000.

10 Philip Morris Brands SARL, Philip Morris Products S.A. and
Abal Hermanos S A. v. Oriental Republic of Urugnay, ICSID Case No.
Arb/10/7, Award, 08/07/2016. The Tribunal was composed of
Prof. Piero Bernardini (President), Judge James Crawford and Mr.
Gary Born.
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2.1.The Dispute and the Claims

The award issued on 8 July 2016 in the well-known
Philip Morris v. Urnguay dispute is one of the clearest
examples of the recent tendency to give particular
weight to State reasons.'" The dispute was brought
under the terms of the Switzetland — Uruguay BIT"
and concerned two measures enacted by Uruguay whi-
ch negatively affected tobacco industries operating in
that Country. The first of them, named “single presen-
tation requirement” precluded tobacco manufacturers
from marketing more than one variant of cigarettes per
brand family.”” The second measure, entitled “80/80 re-
gulation”, increased the size of graphic health warnings
appearing on cigarettes packages from 50% to 80%."
As a consequence, only 20% of cigarettes packs remai-
ned available for trademarks, logos and other informa-
ton.

According to the Claimants, the challenged measu-
res — inter alia — violated the obligations not to indirectly
expropriate foreign investments (Art. 5 of the BIT)"
and to grant fair and equitable treatment to such in-
vestments (Art. 3(2) of the BIT)."® With regard to the
former violation, the Claimants stated that the measu-
res substantially deprived the investment of its value
rendering it a non-profitable business, something that

11 For earlier comments to the decision see VOON, Tania. Philip
Morris v. Uruguay: Implications for Public Health. Journal of World
Investment and Trade, v. 18, p. 320, 2017, MITCHELL, Kate. Philip
Morris v. Urugnay: An Affirmation of ‘Police Powers’ and ‘Regulatory
Power in the Public Interest’ in International Investment Law. EJIL:
Talk, 2016.

12 Agreement between the Swiss Confederation and the Ori-
ental Republic of Uruguay on the Reciprocal Promotion and Pro-
tection of Investments, signed on 07/10/1988 and in force since
22/04/1991.

13 Prior to the measure, Philip Morris (through its subsidiary
Abal) sold in Uruguay various variants of cigarettes, such as Mar-
Iboro Gold, Marlboro Red, Matlboro Silver etc. Pursuant to the
measures only one variant can be sold. See Philip Morris award, n.
10 above, para. 10.

14 See Philip Morris award, para. 9 and

15 Art. 5 of the Switzerland — Uruguay BIT: “Neither of the
Contracting Parties shall take, either directly or indirectly, measures
of expropriation, nationalization or any other measure having the
same natute or the same effect against investments belonging to in-
vestors of the other Contracting Party, unless the measures are taken
for the public benefit as established by law, on a non-discriminatory
basis, and under due process of law, and provided that provisions be
made for effective and adequate compensation”.

16 Art. 3(2) of the Switzerland — Uruguay BIT: “Each Contract-
ing Party shall ensure fair and equitable treatment within its territory
of the investments of the investors of the other Contracting Party”.

is considered to be tantamount to expropriation (so-
-called indirect expropriation) and falls under the pro-
tection of the BIT." Concerning the latter violation,
Philip Morris averred that: (i) there is no proof that the
measures served a public purpose and, as a consequen-
ce, they are arbitrary; (i) the measures undermined the
Claimants’ legitimate expectation to use and enjoy their
investment; and (iii) the measures destroyed the legal
stability that Uruguay pledged in the BIT and on which
the Claimants relied.

Uruguay replied claiming that the measures were
enacted with the aim of protecting human health, in
accordance with the Uruguayan Constitution and the
international commitments assumed by Uruguay wi-
thin the framework of the World Health Organization
(WHO)." Moreovet, both regulations were applied in
a non-discriminatory manner to all tobacco companies
and they amounted to a reasonable, good faith exer-
cise of Uruguay’s sovereign prerogatives.” The single
presentation requirement was enacted with the purpo-
se of avoiding that consumers could think that certain
variants of cigarettes are safer than others, while the
80/80 regulation was adopted to increase consumer
awareness of the health risks related to tobacco con-

sumption.”

Both the measures being legitimate exerci-
ses of sovereign power, in the Respondent’s view they
cannot amount to a violation of the investment treaty’s

standards.?!

2.2.The Tribunal’s Decision and the Dissenting
Opinion Regarding the FET Violation

Both of the claims were rejected by the Tribunal.
With regard to the indirect expropriation claim, the Tri-
bunal firstly noted that the Claimants’ investment was
not substantially deprived of its value. In the Tribunal’s
view, this factot, alone, would have been sufficient to
dismiss the claim. However, the arbitrators introduced

17 On the concept of indirect expropriation see, infer alia,
DOLZER, Rudolf. Indirect Expropriation: New Developments?.
NYU Environmental Law Journal, v. 64, p. 64, 2002-2003; DE LUCA,
Anna. Indirect expropriations and regulatory takings: what role for
the “legitimate expectations” of foreign investors?. In: SACERDO-
T1, Giorgio et al. (Ed.). General Interests of Host States in International
Investment Law. Cambridge University Press, 2014.

18 See para. 361

19 See para. 355.

20 Para. 357 and

21 See paras. 216-217.
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“an additional reason in support of the same conclu-
sion [...]. In the Tribunal’s view, the adoption of the [c]
hallenged [m]easures by Uruguay was a valid exercise of
the State’s police powers, with the consequence of de-
feating the claim for expropriation under Article 5(1) of
the BIT”.** According to the Panel, the power to regu-
late is a customary rule of international law and the BIT
should be interpreted in accordance with it, pursuant
to the provision of Art. 31(3)(c) of the 1969 Vienna
Convention on the Law of Treaties (VCLT), which sets
forth that treaty provisions shall be interpreted in the
light of any relevant rules of international law applica-
ble to the relations between the parties, including public
international law. In the Tribunal’s view, the customa-
ry nature of the police powers doctrine is proved by
various factors. The first of them is Article 10(5) of
the 1961 Harvard Draft Convention on the Internatio-
nal Responsibility of States for Injury to Aliens, whi-
ch states that “[a]n uncompensated taking of property
of an alien or a deprivation of the use or enjoyment
of property of an alien which results from |[...] the ac-
tion of the competent authorities of the State in the
maintenance of public order, health, or morality, shall
not be considered wrongful” (provided that it is non-
-discriminatory).” According to the Tribunal, the doc-
trine has been endorsed also in the Third Restatement
of the Foreign Relations Law of the United States of
1987, which provides that “[a] State is not responsible
for loss of property or for other economic disadvanta-
ge resulting from bona fide general taxation, regulation,
forfeiture for crime, or other action of the kind that
is commonly accepted as within the police powers of
states, if it is not discriminatory”.* Third, the Tribu-
nal mentioned the OECD working paper on “Indirect
Expropriation and the Right to Regulate”, stating that
“it is an accepted principle of customary international
law that where economic injury results from a bona fide
non-discriminatory regulation within the police power
of the State, compensation is not requited”.” Finally,
the customary status of the doctrine would be pro-

22 Philip Morris award, n. 10 above, para. 287.

23 Convention on the international responsibility of states for
injuries to aliens; draft no. 12, drafted by Louis B Sohn and Richard
Baxter of the Harvard Law School in 1961.

24 American Law Institute, Restatement (Third) Foreign Rela-
tions of the United States, v. 1, para. 712, comment (g), 1987.

25 Philip Morris award, n. 10 above, para. 294, mentioning YANN-
ACA-SMALL, Catherine, “Indirect Expropriation” and the “Right
to Regulate” in International Investment Law, OECD Working Papers
on International Investment Number 2004/4, p. 5, 2004.

ven by various investment awards, including Tecmzed,*
Saluka,”” Methanex® and Chemtura,” as well as by various
provisions of recent investment treaties (the content
of which will be better described below), including the
2004 and 2012 US Model BITs,* the 2004 Canada Mo-
del BIT,”" the EU-Canada Comprehensive Economic
and Trade Agreement (CETA)* and the EU-Singapore
Free Trade Agreement (FTA).»

The Tribunal concluded that Uruguay’s measures
had been adopted bona fide for the purpose of protec-
ting public welfare, were non-discriminatory and were
proportionate. They were not to be considered as an
expropriation and, hence, did not give to the Claimants
any right to be compensated, despite the existence of a
negative impact on their business.*

As to the alleged violation of the fair and equitable
treatment, the Tribunal recalled that both measures had
been implemented for the protection of public health
and explained that, in making public policy determina-
tions, Uruguay enjoyed a certain margin of apprecia-
tion, as it happens in the ECHR context for States whi-
ch, in order to protect a public interest, depart from the
protection of a conventional right.*® According to the

26 Tecnicas Medioambientales Tecmed S A. v. The United Mexican States,
UNCITRAL, Award, 29/05/2003, para. 119.

27 Saluka Investments B.V. v. The Czech Republic, UNCITRAL, Par-
tial Award, 17/03/2006, para. 255, 260, 262.

28  See n. 4 above, Part IV, Ch. D, para. 7.

29 See n. 4 above, para. 360.

30 See Art. 12(3), which states that, in matters regarding the pro-
tection of the environment, “[tlhe Parties recognize that each Party
retains the right to exercise discretion with respect to regulatory,
compliance, investigatory, and prosecutorial matters, and to make
decisions regarding the allocation of resources to enforcement with
respect to other environmental matters determined to have high-
er priorities. Accordingly, the Parties understand that a Party is in
compliance with paragraph 2 where a course of action or inaction
reflects a reasonable exercise of such discretion, or results from a
bona fide decision regarding the allocation of resources”.

31 See Annex B.13(1)(c), which states that “[e]xcept in rare cir-
cumstances, such as when a measure or series of measutes are so
severe in the light of their purpose that they cannot be reasonably
viewed as having been adopted and applied in good faith, non-dis-
criminatory measures of a Party that are designed and applied to
protect legitimate public welfare objectives, such as health, safety
and the environment, do not constitute indirect expropriation”.

32 See CETA, Annex 8-A (Expropriation), Art. 3. The CETA
consolidated text is available at http://trade.cc.curopa.cu/doclib/
docs/2014/september/ tradoc_152806.pdf.

33 See EU-Singapore FTA, Annex 9-A (expropriation), Art. 2.
The EU-Singapore FTA authentic text as of May 2015 is available at
http://trade.ec.curopa.cu/doclib/press/index.cfm?id=961.

34 See Philip Morris award, n. 10 above, para. 305

35 See Philip Morris award para. 398
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Tribunal “[tlhe responsibility for public health measu-
res rests with the government and investment tribunals
should pay great deference to governmental judgments
of national needs in matters such as the protection of
public health. In such cases respect is due to the discre-
tionary exercise of sovereign power, not made irratio-
nally and not exercised in bad faith [...] involving many
complex factors” (citations omitted).” In light of this
approach, the majority of the Tribunal did not find it
necessary to decide whether the measures were actually
able to reach the goals that were originally intended by
the State, being sufficient that they were a good faith
attempt to address a real public health concern.”” In the
majority’s view “[hjJow a government requires the ack-
nowledged health risks of products, such as tobacco, to
be communicated to the persons at risk is a matter of
public policy to be left to the appreciation of the regu-

latory authority”.”®

In addition, the exercise of the State’s normal regula-
tory power in the pursuance of a public interest should
not be seen as a violation of legitimate expectations, as
long as there is no violation of specific undertakings as-
sumed by the State. “Manufacturers and distributors of
harmful products such as cigarettes can have no expec-
tation that new and more onerous regulations will not
be imposed, and certainly no commitments of any kind

were given by Uruguay to the Claimants”.”

As regards the alleged violation of the fair and equi-
table treatment standard, however, Arbitrator Gary
Born issued a strongly dissenting opinion, stating that
— notwithstanding the undisputed sovereign regulatory
authority of Uruguay” — the measures lacked propot-
tionality, Ze. they are extremely burdensome for inves-
tors in light of the goals for which they have been enac-
ted. This consideration is mainly based on the fact that
there is no evidence of any prior study by Uruguay as to
the adequacy of the measures to reach their objectives.
Moreover, Born argued that the recourse to the margin
of appreciation doctrine developed in the ECtHR ju-

36 See Philip Morris award para. 399.

37 See Philip Morris award para. 409.

38  See Philip Morris award para. 419

39 See Philip Morris award para. 429. This approach to legitimate
expectations reflects the theory of legitimate expectations by induc-
tion, perfectly explained by PALOMBINO, n. 9 above, p. 139 See,
in this regard, Section 4 below.

40  See, in this regard, Born’s Dissenting Opinion appended to the
Philip Morris award, para. 90.

risprudence is ill-suited for investment disputes.*’ With
respect to the protection of propriety (as protected by
Art. 1 of Protocol 1 of the ECHR),* the margin of
appreciation gives the Court the possibility of broadly
interpreting what constitutes a “public interest” that can
allow a limitation of the right of propriety. However, in
Born’s view, there was no provision in the text of the
BIT that is equivalent to the text of Art. 1 Protocol 1 of
the ECtHR. The BIT just set forth an obligation and an
appropriate standard of review. As a result the Tribunal
should focus simply on the text of the BIT. Such a text,
of course, involves a certain degree of deference to-
wards State sovereignty, but this “is not a substitute for
reasoned analysis [...]: deference to sovereign measures
is the starting point, but not the ending point, of eva-
luation of fair and equitable treatment claims. Rather,
a sensitive and nuanced consideration of the nature of
the governmental measure, the character and context of
the governmental judgment, the relationship between
the measure and its stated purpose, and the measure’s
impact on protected investments is necessary”.* In
sum, what Born seems to suggest is to look at deferen-
ce as a part of a broader proportionality analysis and
not as the end of the story when assessing a potential
violation of the FET standard. Indeed, the necessity of
being deferent towards States’ sovereignty is certainly
an element to be taken into account when evaluating
whether a state measure is proportional to its goals, but
it is not the only element. Born’s criticism to the award
is therefore related to the fact that it seems only ba-
sed on deference, without taking into account the other
prongs of the proportionality analysis.

3. THE ReLATIONSHIP BETWEEN INDIRECT
EXPROPRIATION AND THE POWER TO REGULATE

3.1.The Customary Nature of the Police Powers
Doctrine and Its Applicability in Investment
Arbitration Cases

41 See, in this regard, Born’s Dissenting Opinion appended to the
Philip Morris award, para. 181

42 See with regard to this article, PADELLETTI, Maria Luisa.
Art. 1 Prot. 1. In: BARTOLE, Sergio; DE SENA, Pasquale; ZA-
GREBELSKY, Vladimiro. Commentario Breve alla Convenzione enropea
dei diritti dell’nomo. CEDAM, 2012. p. 791.

43 See Born’s Dissenting Opinion, n. 40 above, para. 142.
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The decision in Philip Morris, in its part concerning
the indirect expropriation claim, suggests that — in the
cases where certain State measures which investors may
consider to be a deprivation of property take place in
the pursuance of public interests and provided that such
measures are proportional to their goals — the State’s
measure cannot be considered tantamount to expropria-
tion and compensation is not due.* It is worth recalling
here that, according to the arbitrators, such a result may
be reached by means of recourse to the rule of systemic
interpretation set forth by Art. 31(3)(c) VCLT.

However, while in this author’s opinion the objective
that the Tribunal wanted to achieve (i.e. deference to-
wards Uruguay’s sovereignty in matters of essential pu-
blic interest) deserves praise, because it could improve
the perception of legitimacy of investment arbitration
both from the perspective of States and from the pers-
pective of the public opinion, the legal path followed
by the Arbitrators does not seem entirely convincing,
The reason for this puzzlement regarding the Tribunal’s
legal reasoning stays in the fact that, in order to say that
a government may substantially affect the value of a
property by means of a general regulation without in-
curring a duty to compensate investors, an in-depth
analysis on the customary nature of the police powers
doctrine and on the ways in which it may derogate from
treaty obligations is required. Such an analysis should
have been made, first, from a historical perspective and,
second, on the basis of a conflict of norms approach.
We will try to carry out this task in the present Sec-
tion, in order to understand whether the Philip Morris
Tribunal’s approach may find a legal justification.

From the historical point of view, it is undisputable
that an afterthought concerning the goals and scope of

44 For an analysis of the concepts and differences between di-
rect and indirect expropriation see KNAHR, Christina. Indirect
Expropriation in Recent Investment Arbitration. Awstrian Review of
International and European Law, v. 12, p. 85, 2007; ISAKOFF, Peter.
Defining the Scope of Indirect Expropriation for International In-
vestments. Global Business Law Review, v. 3, p. 189, 2013; FORTIER,
Yves; DRYMER, Stephen. Indirect Expropriation in the Law of In-
ternational Investment: I Know It When I See It, or Caveat Investor.
ICSID Review — FILJ, v. 19, p. 293, 2004; KUNOY, Bjorn. Develop-
ments in Indirect Expropriation Case Law in ICSID Transnational
Arbitration. Journal of World Investment & Trade, v. 6, p. 467, 2005;
HEISKANEN, Veijo. The Doctrine of Indirect Expropriation in
Light of the Practice of the Iran - United States Claims Tribunal.
Journal of World Investment & Trade, v. 8, p. 215, 2007; PUPOLIZIO,
Ivan. The Right to an Unchanging World — Indirect Expropriation
in International Investment Agreement and State Sovereignty. 17
enna Journal of International Constitutional Law, v. 10, p. 143, 2016.

investment treaty protections is taking place. In their
eatly age investment treaties contained “broad protec-
tion for foreign investors, with little or no reference to
the need to balance investor protections against public

27 45

policy goals”.* Arbitrators looked at investment clai-
ms as ordinary commercial disputes. One of the con-
sequences of this approach was the application of the
“sole effects doctrine” to expropriation claims. Accot-
ding to this doctrine the mere fact that a deprivation of
propriety (either direct or indirect) had taken place enti-
tled investors to compensation, regardless of the State
reasons behind the regulatory measures.* Such a doctri-
ne, originally grounded in the jurisprudence of the Iran-
-US Claims Tribunal,” is petfectly explained in the Santa
Elena award, where the Tribunal said that “expropria-
tory environmental measures — no matter how laudable
and beneficial to society as a whole — are, in this respect,
similar to any other expropriatory measures that a state
may take in order to implement its policies: where pro-
perty is expropriated, even for environmental purposes,
whether domestic or international, the state’s obligation

45  ROBERTS, Anthea, Clash of Paradigms: Actors and Analo-
gies Shaping the Investment Treaty System, American Journal of In-
ternational Iaw, v. 107, p. 76, 2013. This attitude extremely favour-
able to investors has been described as a reaction to the extremely
unprotective regime regarding foreign investments which took place
at the period of decolonization. Indeed, during that period, capital
importing States accepted burdensome obligations towards foreign
investors with the aim of attracting foreign capital. See SACER-
DOTI, Giorgio, The Proliferation of BITs: Conflicts of Treaties,
Proceedings and Awards, in SAUVANT, Karl, et al. (eds.), Appeals
Mechanism in International Investment Disputes, Oxford: Oxford
University Press, p. 133, 2008. On the other hand, it could be said
that capital importing States did not understood how burdensome
the obligations they were assuming would have revealed to be. See,
in this regard, the policy paper issued by the South African govern-
ment in 2009, mentioned in MARKERT, n. 1 above, p. 146, foot-
note 5, where it is said that “the impact of BITs on future policies
[was] not critically evaluated. As a result the Executive entered into
agreements that were heavily staked in favour of investors without
the necessary safeguards to preserve flexibility in a number of policy
areas.”

46 See, also for the case law mentioned therein, MOSTAFA, Bem.
The Sole Effects Doctrine, Police Powers and Indirect Expropria-
tion under International Law. Awustralian International Law Journal, v.
15, p. 279, 2008; YANNACA-SMALL, n. 25 above, p. 14-16; see
also DOLZER, n. 17 above, p. 79 TITI, Aikaterini. Refining the
Expropriation Clanse: What Role for Proportionality?. 2017. p. 1. Dis-
ponivel em: <https://papers.sstn.com/sol3/papers.cfm?abstract_
id=2978530>. p. 12 discussed about the sole effects as a doctrine
which is “agnostic about the purpose of the host state measure and
only examines the effect it has on the investor”.

47 See Tippetts, Abbett, McCartly, Stratton v. TAMS-AFFEA, Iran-
US Claims Tribunal, Decision, 22 June 1985, available at Iran-U.S.
Claims Tribunal Report, v. 6, p. 219 , 1985; Starrett Housing Corp. 1.
Iran, Iran-U.S. Claims Tribunal Report, v. 16, p. 112, 1987.
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to pay compensation remains”.*

Today, howevet, the situation has dramatically chan-
ged. This is probably related to the fact that develo-
ped countries such as USA, Canada and Australia have
started to be involved in investment arbitration cases
as respondents.”’ These countties, who allegedly have
a bigger bargaining power when negotiating BITs, ori-
ginally accepted treaty wordings very favourable to in-
vestors, probably because they did not foresee that they
could have become respondents in future investment
arbitrations. This scenario, however, recently materiali-
zed. Hence, also from the side of these countries, there
is a new emphasis on the necessity to duly take into
account the States’ sovereign functions in the evaluation
of the legitimacy of regulatory measures™ enacted with
the aim of protecting essential public services and/or
protecting human rights.”’ We ate thus facing “a return
of the State” in international investment law.*

The power to regulate, traces of which can be found
also in the practice of the Iran-US Claims Ttibunal,*
emerged as a part of this trend. The doctrine’s relevance

48 Compania del Desarrollo de Santa Elena, S A. v. Costa Rica, 1C-
SID Case No. ARB/96/1, Final Award, 17 February 2000, pata.
72. Similarly see Pope and Talbot Inc. v. Canada, UNCITRAL, Interim
Award, 26/06/2000, para. 102; Patrick Mitchell v. The Democratic Re-
public of Congo, ICSID Case No. ARB/99/7, Annulment Decision,
01/11/2996, para. 53.

49 REISMAN, W Michael. The Empire Strikes Back: The Struggle
to Reshape ISDS. 2017. p. 12. Disponivel em: <https://papers.sstn.
com/sol3/papers.cfmrabstract_id=2943514>; see also ROBERTS,
n. 45 above, p. 78.

50  See SCHREUER, Christoph; KRIEBAUM, Ursula. From In-
dividual to Community Interest in International Investment Law. In:
FASTENRATH, Ulrich et al. (Ed.). From Bilateralism to Community
Interest: Essays in Honour of Judge Bruno Simma. Oxford Univer-
sity Press, 2011. p. 1079 (arguing that investment law is by no means
exclusively governed by individual interests but is also receptive to
community interest).

51  Essential public interests are those which are perceived as ex-
tremely important for the achievement of a public goals and are usu-
ally aimed at ensuring the protection of essential human rights. See,
in this regard, RUBINI, Luca, I’impatto del GATS sulla regolazione
nazionale dei servizi di interesse generale, Diritto del commercio interna-
gionale, v. 21, p. 376, 2007.

52 ALVAREZ, Jose E. The Return of the State. Minnesota Journal
of International Law, v. 20, p. 223, 2011.

53 SEDCO Ine. v. National Iranian Oil Co., Iran — United States
Claims Tribunal, Decision, 27/03/1986, available at Iran-US Claims
Tribunal Report, v. 9, p. 248. At 275 the Tribunal stated that itis “an
accepted principle of international law that a State is not liable for
economic injury which is a consequence of bona fide ‘regulation’
within the accepted police powers of the State”. See in this regard,
ALDRICH, George, What Constitutes a Compensable Taking of
Property? The Decisions of the Iran United States Claims Tribunal.
American Journal of International Law, v. 88, p. 609, 1994.

in the reasoning of arbitral tribunals and in the text of
modern investment treaties is today a matter of fact.”
Indeed, as already briefly mentioned, there are several
decisions that have recognized the right to regulate as
an essential attribute of States. Among those, it is wor-
th recalling the reasoning of the Tribunal in Chemtura,
a dispute regarding the ban enacted by Canada with
regard to a dangerous pesticide called lindane, which
negatively affected the Claimant’s business. Arbitrators
said that “[i]rrespective of the existence of a contrac-
tual deprivation, the Tribunal considers in any event
that the measures challenged by the Claimant constitu-
ted a valid exercise of the Respondent’s police powers
[...]. The [State] took measures within its mandate, in
a non-discriminatory manner, motivated by the aware-
ness of the dangers presented by lindane for human
health and environment”.>® A very similar wording was
used in Methanex,”® where the Tribunal again recognized
the customary nature of the State police powers doctri-
ne, Saluka” and Marvin Feldman®® In this last decision,
the Tribunal expressly made reference to the impossi-
bility for States to pay compensation in cases involving
the exercise of police powers. It said that “governments
must be free to act in the broader public interest throu-
gh the protection of the environment, new or modified
tax regimes, the granting or withdrawal of government
subsidies, reductions or increases in tariff levels, im-
position of zoning restrictions and the like. Reasonable

54  See WALDE, Thomas; KOLO, Abba. Environmental Regula-
tion, Investment Protection and ‘Regulatory Taking in International
Law. The International and Comparative Law Quarterly, v. 50, p. 811,
2001; RATNER, Steven. Regulatory Takings in Institutional Con-
text: Beyond the Fear of Fragmented International Law. Awerican
Journal of International Iaw, v. 102, p. 475, 2008; MARLLES, Justin.
Public Purpose, Private Losses: Regulatory Expropriation and En-
vironmental Regulation in International Investment Law. Journal of
Transnational Iaw and Policy, v. 16, p. 275, 2006-2007.

55 Chemtura award, n. 4 above, paras. 265-266.

56 Methanex award, n. 4 above, Part. 4, Chapter D, Para 7, stating
that “as a matter of general international law, a non-discriminatory
regulation for a public purpose, which is enacted in accordance with
due process and, which affects, inter alios, a foreign investor or in-
vestment is not deemed expropriatory and compensable unless spe-
cific commitments had been given by the regulating government to
the then putative foreign investor contemplating investment that the
government would refrain from such regulation”.

57  See n. 27 above, para. 255, where it is said that “[i]t is now
established in international law that States are not liable to pay com-
pensation to a foreign investor when, in the normal exercise of their
regulatory powers, they adopt in a non-discriminatory manner bona
fide regulations that are aimed at the general welfare”. See also paras.
260 and 262

58  See Marvin Feldman v. Mexico, ICSID Case No. ARB(AF)/99/1,
Award, 16/12/2002, para. 103.

ZARRA, Giovanni. Right to Regulate, Margin of Appreciation and Proportionality: Current Status in Investment Arbitration in Light of Philip Morris v. Uruguay. Revista de Direito Internacional,

S Brasilia, v. 14, n. 2, 2017 p. 94-120

10:



governmental regulation of this type cannot be achieved if any
business that is adversely affected may see compensation” (em-

phasis added).

Provisions excluding the expropriatory nature (and
therefore the descending necessity of compensation)
of regulatory measures may also be found in recent in-
vestment treaties. It is worth mentioning, in this regard,
Art. 3 of Annex 8-A of the CETA, which states that
“except in the rare circumstances when the impact of
a measure or series of measures is so severe in light
of its purpose that it appears manifestly excessive, non-
-discriminatory measures of a Party that are designed
and applied to protect legitimate public welfare objecti-
ves, such as health, safety and the environment do not
constitute indirect expropriation”. Another very signifi-
cant provision pointing in this direction is set forth in
Art. 23 of the Morocco — Nigeria BIT of 3 December
2016, entitled “Right to Regulate” and stating, in its first
paragraph, that “the Host State has the right to take re-
gulatory or other measures to ensure that development
in its territory is consistent with the goals and principles
of sustainable development, and with other legitimate
social and economic policy objectives”. Similar rules
can be found in several other recently drafted treaties,
including the 2012 BIT between Canada and China,”
the 2012 US Model BIT,” the new Indian Model BIT
of 2015, among many others.”?

Is the above sufficient to reach the same conclusion
of the Philip Morris Tribunal, i.e. that the power to re-
gulate is a customary international law rule? In order
to say that the right to regulate is a rule of customary
international law, it is necessary to first verify the exis-
tence of the two elements of custom, namely diunturnitas
and opinio juris sive necessitatis.”® The former consists in
the uniform repetition by the community of States of
a certain conduct, while the latter corresponds to the

59  See Art. 33.

60  See Art. 12.

61  See the Indian Model Text for the Bilateral Investment Trea-
ty, Art. 16 (General Exceptions). See in this regard HANESSIAN,
Grand; DUGGAL, Kabir. The Final 2015 Indian Model BIT: Is
This the Change the World Wishes to See?. ICSID Review — FILJ, v.
32, p. 218, 2017.

62 See the meaningful analysis carried out by TITI, n. 7 above,
p. 53 ; see also references contained in COLLINS, n. 1 above, pp.
579-580.

63 CONFORTI, Benedetto. Diritto Internazionale. 10. ed. Editori-
ale Scientifica, 2015. See also TREVES, Tullio. Customary International
Law, Max Planck Enciclopedia of Public International Iaw. 2010. Dis-
ponivel em: <www.mpepil.com>.

perception (rectins, the conviction) of the necessity and
of the binding nature of such a conduct. From a rea-
ding of the Philip Morris award, it seems that the mere
reference to the 1961 Harvard Draft Convention, to the
Third Restatement of the Foreign Relations Law of the
United States of 1987, to the works of the OECD, to
the wording of a limited number of investment trea-
ties and to certain arbitral awards would be sufficient
to prove the existence of a custom, but the Tribunal
avoided any kind of discussion on the requirements of
diuturnitas and opinio juris sive necessitatis, probably consi-
dering that their meeting was 7 re ipsa.

However, contrary to the Tribunal’s approach, it is
first of all to be noted that the presence of wordings
recognizing the power to regulate in a number of BITs
and other non-binding legal texts — as well as in the text
of certain arbitral awards — is probably still insufficient
to demonstrate that the requirement of diuturnitas has
been met. Indeed, such BITs still constitute a very limi-
ted percentage of existing investment treaties, usually
estimated as more than 3000.**

In light of the above, it seems that there are still few
tangible elements which may prove helpful in demons-
trating that the community of States considers the po-
lice powers doctrine as necessary and binding, It is not
by chance, indeed, that still a limited number of Tribu-
nals have recognized and applied the doctrine® and that
there is still disagreement among authors on the neces-
sity of awarding compensation to investors in cases of
State measures that, on the one hand, are enacted with
the aim of protecting public interests, but, on the other
hand, actually deprive investors’ properties of their va-

64 It is also worth noting that — among the newest investment
treaties — the recent Brazilians Cooperation and Investment Facilita-
tion Agreements are silent on the matter and this could be seen as
a confirmation of the fact that not all governments feel it necessary
to put a provision on the power to regulate in their recent draft of
investment treaties. See, e.g., the 2015 treaties signed by Brazil and
Angola and Brazil and Mozambique. For comments to Brazilian in-
vestment treaties see MONEBHURRUN, Nitish. Novelty in Inter-
national Investment Law: The Brazilian Agreement on Cooperation
and Facilitation of Investments as Different International Invest-
ment Agreement Model. Journal of International Dispute Settlement, v.
8, p. 79, 2017.

65  See TITI, n. 7 above, p. 289, stating that “the wide cast of
existing interpretations does not permit the deduction that tribunals
accommodate host state policy space”. See also ACCONCI, n. 2
above, p. 179, who adds that the application of the doctrine “has not
happened in a systematic way as only a few arbitral tribunals have
allowed this kind of derogation”.
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lue.*® Scholarly articles dealing with this question look at

the power to regulate as something that is correct and
desirable but still to be achieved.®’

It can be said that there is an emerging trend towards
the affirmation of the police powers doctrine in inter-
national investment law, within which the Philp Morris
award is perfectly integrated. Whether this trend will
convert into a customary rule, however, it is too eatly to
say. In this regard, therefore, the conclusion reached in
the Philip Morris award seems rushed. Indeed, the tradi-
tional wording of BITs (including Art. 5 of the Swiss-
-Uruguayan BIT which was applied in Philip Morris)
concerning expropriation, both direct and indirect, is
usually very clear in stating that compensation is due in
all the cases where an exproptiation takes place.®® In this
regard, it is to be noted that — in the presence of this
kind of wording in expropriation clauses — States are
not free to disregard an obligation that they previously
freely assumed. A derogation® to the obligation to pay
compensation in cases of expropriation is not allowed
unless in the presence of another rule of internatio-
nal law (either conventional or customary) providing
otherwise.”

It comes as a direct consequence of the above that,
contrary to the approach in Philip Morris, even if one ad-

66 DE LUCA, n. 17 above, p. 71 uphold the idea that compen-
sation is always due, even in cases of regulatory takings; similarly,
see LEVESQUE, Céline. The inclusion of GATT Article XX ex-
ceptions in IIAs: a potentially risky policy. In: ECHANDI, Rob-
erto; SAUVE, Pierre. Prospects in International Investment Law and
Policy. Cambridge University Press, 2013. p. 367-368. A different
approach, however, seems to be sustained by other authors. Inzer
alia, see TESAURO, Giuseppe. Nagionalizzazioni e diritto Internazion-
ale. Edizioni Scientifiche Italiane, 1976. p. 165-160, stating that cus-
tomary international law does not impose compensation in cases of
general, non-discriminatory regulatory takings aimed at safeguard-
ing public interest. Also FRIGO, Manlio. Le limitazioni dei diritti dei
privati nel diritto Internazionale. Milan: Giuffre Editore, 2000. p. 120.
67 TITI, n. 7 above, p. 298-303; DOLZER, Rudolf; BLOCH, Fe-
lix. Indirect Expropriation: Conceptual Realignments?. International
Law FORUM du droit international, v. 5, p. 163-165, 2003.

68  This is, indeed, the thesis sustained by DE LUCA, n. 17 above,
p. 58 The question of the amount of compensation to be paid by
host States in cases of expropriation has been analysed in-depth
in a recent article by RATNER, Steven R. Compensation for Ex-
propriation in a World of Investment Treaties: Beyond the Lawful/
Unlawful Distinction. 2017. Disponivel em: <https://sstn.com/
abstract=2954146>.

69  PAULSSON, Jan. The Power of States to Make Meaningful
Promises to Foreigners. Journal of International Dispute Settlement, v. 1,
p. 341, 2010.

70  VILLIGER, Mark. Customary International Iaw and Treaties. The
Hague: Martinus Nijhoff Publishers, 1985. p. 215.

mits that a customary rule on the right to regulate exists
(something that is here denied), such a rule is not to
be applied in investment arbitration by means of a sys-
temic integration according to Art. 31(3)(c) VCLT. In-
deed, for the reasons outlined above, in the cases where
BITs expressly set forth an obligation of compensation,
the possibility to deny compensation may not be affir-
med by way of systemic interpretation (and, instead, a
conflict of norms approach is required). As explained
by Simma and Kill, “[w]hen interpreting a treaty, the
adjudicator draws out the specific norms memorialized
in a treaty; when modifying a treaty, the adjudicator re-
places these treaty norms with others”.”" Art. 31(3)(c)
requires interpreters to take into account rules of inter-
national law applicable between the parties; it does not,
however, authorize them to arbitrarily substitute the
text of a treaty with another rule of international law.
Art. 31(3)(c) is “a tool of interpretation not explicitly
vested with the power to modify”.”” In conclusion, sys-
temic interpretation does not seem the proper legal tool
to introduce in investment arbitration a concept, such
as the right to regulate, which requires a clear normative
basis in order to be applied and to justify the absence of
compensation in presence of measures which substan-
tially affect the value of investors’ property.

3.2. Proportionality as a Possible Tool to
Take into Account State Interests in Indirect
Expropriation Cases

71 SIMMA, Bruno; KILL, Theodore. Harmonizing Investment
Protection and International Human Rights: First Steps Towards a
Methodology. In: BINDER, Christina (et al.). International Investment
Law for the 215t Century: Essays in Honour of Christoph Schreuer.
Oxford University Press, 2009. p. 692.

72 SIMMA, Bruno; KILL, Theodore. Harmonizing Investment
Protection and International Human Rights: First Steps Towards a
Methodology. In: BINDER, Christina (et al.). International Investment
Law for the 215t Century: Essays in Honour of Christoph Schreuer.
Oxford University Press, 2009. p. 694. Similarly, see GRECO, Rob-
erta. The Impact of the Human Right to Water on Investment Dis-
putes. Rivista di Diritto Internazionale, v. 98, p. 484, 2015. The useful-
ness of art. 31(3)(c) has been defined as overestimated by PUMA,
n. 3 above, p. 221. With regard to Art. 31 VCLT in investment ar-
bitration see, in general terms, ASCENSIO, Hervé. Article 31 of
the Vienna Convention on the Law of Treaties and International
Investment Law. ICSID Review — FIL], v. 31, p. 366, 2016; Art. 31(3)
(¢) is analysed in-depth by MCLACHILAN, Campbell. The Principle
of Systemic Integration and Art. 31(3)(c) of the Vienna Conven-
tion. International and Comparative Law Quarterly, v. 54, p. 279, 2005;
FOCARELLL, Catlo. Trattato di diritto Internazionale. Torino: UTET,
2015. p. 407.
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The above considerations, however, cannot lead us
to exclude the possibility that State interests are duly
taken into account by arbitrators when evaluating the
existence of an indirect expropriation. As we have seen
above, it seems that if the sovereign prerogatives of
States are not duly taken into account in investment
arbitration, this circumstance would lead the entire dis-
pute settlement mechanism to lose its legitimacy.”” The
Philip Morris award shows that arbitrators were perfectly
conscious of this risk and this seems to have been the
implied reason behind their very favourable approach
toward the power to regulate doctrine. This effort, as
well as the final conclusions reached by the Tribunal, as
already said, deserves praise. It appears therefore neces-
sary to try to find a different legal justification aimed at
reaching the same conclusion.

A possible solution to this problem has been
identified in the application of the principle of
proportionality,” which is only briefly mentioned in the
part of the Philip Morris award dealing with the indirect
expropriation claim.” As previously outlined, following

73 See BROWER, Chartles H. II, Obstacles and Pathways to
Consideration of the Public Interest in Investment Treaty Disputes.
Yearbook of International Investment 1aw and Policy, p. 347, 2008-2009.
74 The recourse to the principle of proportionality to resolve this
kind of conflicts has been already proposed by SCHILL, Stephan;
KINGSBURY, Benedict. Public Law Concepts to Balance Inves-
tors” Rights with State Regulatory Actions In the Public Interest:
The Concept of Proportionality, in SCHILL, Stephan (Ed.), Inter-
national Investment Law and Comparative Public Iaw. Oxford: Oxford
University Press, 2010. p. 75; PELLET, Alain. Police Powers or the
State’s Right to Regulate. In: KINNEAR, Meg et al. (Ed.). Building
International Investment 1aw: The First 50 Years of ICSID, Kluwer
Law International. 2015. p. 458; STONE SWEET, Alex, DELLA
CANANEA, Giacinto. Proportionality, General Principles of Law,
and Investor-State Arbitration: A Response to Jose Alvarez. NYU
Journal of International Iaw and Politics, v. 46, p. 914, 2014; similarly
see HENCKELS, Caroline. Indirect Expropriation and the Right
to Regulate: Revisiting Proportionality Analysis and the Standard
of Review in Investor-State Arbitration. Journal of International Fco-
nomic Law, v. 15, p. 223, 2012. For an analysis of proportionality in
international investment law see HAN, Xiuli. The Application of
the Principle of Proportionality in Tecmed v. Mexico. Chinese Journal of
International Law, v. 6, p. 635, 2007. An approach based on the con-
cept of “reasonableness”, which per se involves also a proportion-
ality analysis has been sometimes endorsed also by the ICJ. See, in
this regard, RUSSO, Deborah. Sull’'uso della ragionevolezza da parte
della Corte internazionale di giustizia nel controllo sull’esercizio dei
poteri discrezionali degli stati. Rivista di diritto internazionale, v. 98, p.
487, 2015. A balancing is, however, required in all cases where there
is a contrast between two valid and existing rights. See, in this regard,
PINO, Giorgio. Conflitto e bilanciamento tra diritti fondamentali:
Una mappa dei problemi. Etica e politica, v. 8, p. 1, 2006.

75 See Philip Morris award, n. 10 above, para. 305, where the pro-
portionality of the State measures is considered as one of the re-

several authoritative scholars, it seems possible to iden-
tify the principle of proportionality as a general prin-
ciple of international law’ which has “permutations
according to the specific area in which it operates”.”’
Being a primary source of international law, such a
principle is potentially able to interact on a paritarian
level with treaty provisions on expropriation (which, of
course, are a primary source of international law too)
and, as a consequence, to induce a certain reading of
such clauses .

In the context of international investment law, pro-
portionality imposes a balancing of interests aimed at
understanding whether the sacrifice requested to in-
vestors is commensurate with the relevance of the ob-

quirements for the application for the police powers doctrine.

76 See, also for reference to several other authorities pointing
in the same direction, PALOMBINO, n. 9 above, p. 152 ; similarly
see BEHARRY, Christina; KURITZKY, Melinda. Going Green:
Managing the Environment Through International Investment Ar-
bitration. Awmerican University International Law Review, v. 30, p. 426,
2015. This is not the place to carry out a meaningful analysis of
proportionality in international law. However, suffice it to say that
Palombino’s approach seems very convincing in light of the fact that
the balancing exercise based (explicitly or impliedly) on the three-
pronged test of proportionality, as the same Author demonstrates,
appears present in the vast majority of the domestic system of law,
in EU law and in international law. A meaningful analysis of the legal
status of proportionality has been recently carried out by TITI, n.
46 above, p. 3, who explained that proportionality has been seen
in scholarship either as a general principle of law (something that
seems questionable to that author due to the facts that, as she ex-
plains at 18, she sees proportionality as absent from some domestic
legal systems and that at the international level proportionality does
not seem to her as universally accepted) or as an element of mate-
rial law, applicable only if incorporated in a particular set of rules.
Other authors, however, talked about different legal basis for the
principle. See, inter alia, COHEN, Abby; SHANY, Yuval. A Develop-
ment of Modest Proportions. The Application of the Principle of
Proportionality in the Targeted Killing Case. Journal of International
Criminal Justice, v. 5, p. 310, 2007, who talked about a customary rule;
and CANNIZZARO, n. 9 above, p. 429 , who excludes the existence
of a general rule of international law and discusses proportional-
ity as a balancing technique that is functional to the application of
other rules of international law; BUCHELER, n. 9 above, p. 28,
talks of proportionality as a general principle of law recognized by
civilized nations in the sense of Art. 38(1)(c) of the Statute of the
International Court of Justice. Some authors criticize proportion-
ality because it allegedly involves a law-making function by judges
that should be avoided. See, inter alia, COTTIER, Thomas et al. The
Principle of Proportionality in International I.aw. NCCR Trade Working
Paper No. 2012/38, 2012. p. 19. Finally, a strong critic to propot-
tionality has been made by SORNARAHAH, Mutucumaraswamy.
Resistance and Change in the International Iaw of Foreign Investment. Cam-
bridge: Cambridge University Press, 2015. p. 365.

77 See PALOMBINO, n. 9 above, p. 152; CRAWFORD, Emily.
Proportionality. In: WOLFRUM, Rudiger (Ed.). Max Planck Encyclo-
paedia of Public International Iaw. 2013. Online version.
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jectives of the host State. Such a balancing exercise is
to be carried out on the basis of the satisfaction of a
three-pronged test: first, the State measure shall be con-
sidered suitable for reaching its goals (suitability); se-
cond, the measure shall be necessary, Ze. less restrictive
of investors’ interests (necessity); and, finally, it shall be
proportional stricto sensu, i.e. — in concreto — it shall not
have too restrictive effects on investors’ rights in com-
parison with the State interests that it seeks to protect.”
As a matter of principle, this means that if the sacrifi-
ce imposed on the investor is disproportionate to the
State’s objectives, compensation is due. Instead, if there
is a reasonable balance between the State’s goals and the
sacrifices required from the investors (i.e. if the objec-
tives of the State’s measures are considered by the ad-
judicating authority so important as to justify a certain
degree of prejudice to investors’ rights), compensation
is not due.

According to existing authorities, there are two ways
in which the principle of proportionality may be ap-
plied in relation to indirect expropriation. The first of
them has been drawn in the well-known Tecwed award,”
according to which “[a]fter establishing that regulatory
actions and measures will not be initially excluded from
the definition of expropriatory acts, in addition to the
negative financial impact of such actions or measures,
the Arbitral Tribunal will consider, in order to deter-
mine if they are to be characterized as expropriatory,
whether such actions or measures are proportional to
the public interest presumably protected thereby and
to the protection legally granted to investments, taking
into account that the significance of such an impact has
a key role upon deciding the proportionality [...]. The-
re must be a reasonable relationship of proportionality
between the charge or weight imposed on the foreign
investor and the aim sought to be realized by any expro-
priatory measure”. This award seems to imply that, as
stated above, if the State’s general (and non-discrimina-
tory) measures are not disproportionate, they could be
classified as non-expropriatory and, hence, compensa-
tion is not warranted.

The second way in which the proportionality prin-
ciple could be applied in the present context has been
proposed by Ursula Kriebaum.* This author starts

78  See TITI, n. 46 above, p. 3.

79 Tecmed award, n. 26 above, para. 122.

80  KRIEBAUM, Ursula. Regulatory Takings: Balancing the In-
terests of the Investor and the State. Journal of World Investment &

from the assumption that the approach endorsed in
the Tecmed award would lead us to an “all or nothing
paradigm”, in virtue of which an expropriation takes
place if the State measure is disproportionate (and, the-
refore, compensation is due) and vice-versa. However,
in Kriebaum’s opinion, there are several cases which
might be defined as borderline and in which — while a
full compensation is inappropriate — the exclusion of
any reimbursement for the investor is too burdensome
a grievance for him. Hence, Kriebaum proposes the
application of the proportionality test not to the exis-
tence of an indirect expropriation but to the amount
of compensation. In Kriebaum’s view, four elements
ought to be taken into account in this evaluation.® First
one should look at the necessity and suitability of the
measure to reach the public purpose. Second, the ge-
nuineness of the public purpose should be evaluated.
Third, arbitrators should take into account the legiti-
mate expectations of the investor generated by indu-
cements of the host State. Finally, adjudicators should
verify whether a special public interest to pay less than
full compensation exists. After having carried out the
above analysis, Tribunals should evaluate the amount of
compensation. In Kriebaum’s words: “[tlhe maximum
would be full compensation. Conversely, if an expro-
priation is the least invasive suitable means to achieve
the public purpose, compensation will be lower depen-
ding on how urgent and genuine the public interest to
expropriate is. In addition, an exceptional public inte-
rest to expropriate with less than full compensation will

also affect the amount of compensation”.*

With regard to the above approaches, it should be
noted that Prof. Kriebaum’s view — even if theoretically
stimulating — seems to be difficult to apply in practi-
ce. In the absence of objective parameters, arbitrators
would decide the amount of compensation to be paid
on the basis of a merely subjective perception of the
case at hand. Compensation, which by definition con-
sists in a certain amount of money to be anchored to
the violation of specific legal parameters, would turn
out to be determined by an equitable decision of arbi-
trators with the risk of undermining the acceptability of

Trade, v. 8, p. 717, 2007.
81  KRIEBAUM, Ursula. Regulatory Takings: Balancing the In-
terests of the Investor and the State. Journal of World Investment &
Trade, v. 8, p. 732, 2007.
82  KRIEBAUM, Ursula. Regulatory Takings: Balancing the In-
terests of the Investor and the State. Journal of World Investment &
Trade, v. 8, p. 743, 2007.
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the resulting award. A proportionality analysis concer-
ning the amount of compensation has been sometimes
carried out by the ECtHR, which in some cases justi-
fied a graduation of the amount to be compensated on
the basis of the circumstances of the case at hand.*’ In
this regard, it is to be noted that, as reported by various
scholars, a uniform criterion emerging from the Court’s
jurisprudence did not emerge, and that is why the same
ECtHR is applying a more rigid approach (.e. mainly
anchored to the full economic value of the expropriated
asset) in the evaluation of the amount of compensation
to be paid.* It is not surprising, therefore, that such an
approach did not find application in the practice of in-
vestment tribunals.

The Tecmed Tribunal’s approach, instead, seems to
be the most suitable for indirect expropriation cases.”
Such an approach has found approval also in other de-
cisions, such as LG>E, where the Tribunal stated that
“|wlith respect to the power of the State to adopt its
policies, it can generally be said that the State has the ri-
ght to adopt measures having a social or general welfare
purpose. In such a case, the measure must be accep-
ted without any imposition of liability, except in cases
where the State’s action is obviously disproportionate to
the need being addressed”.® A similar position has been
taken in Azurix®’ and recently also the German Consti-
tutional Court in Vattenfall seems to have affirmed that
disproportionate expropriations need to be compensa-
ted.® This means that, on the basis of the aforementio-
ned three-step structure of proportionality, and starting
from the necessary assumption that States supposedly

83 See, inter alia, ECtHR Kozacioglht v. Turquie, No. 2334/03,
19/02/2009, para. 64. Sce also the Case of the Holy Monastries v. Greece,
No. 13092/87 and 13984/88, 09/12/1994, paras. 70-71 (in which
the Court has also recognized the possibility of expropriation with-
out compensation in exceptional circumstances).

84  See, inter alia and also for other references, PADELLETTI, n.
42 above, pp. 800-801; ECtHR, Grand Chamber, Scordino v. Italie, N.
36813/97, 21/03/2006, para. 96.

85  The diffusion of this approach, also known as “all or nothing
approach” is recognized also by TITI, n. 46 above, p. 14.

86  LG&E Energy Corp., LGE Capital Corp., 1L.GSE International
Ine. v. The Argentine Republic, ICSID Case No. ARB/02/1, Decision
on Liability, 03/10/2006, para. 195.

87  Agurix Corp. v. The Argentine Republic, 1CSID Case No.
ARB/01/12, Award, 14/07/2006, paras. 311-312 and 322.

88  See Vattenfall v. Germany, Judgment of the German Consti-
tutional Court, 06/12/2016. Available at: http://www.italaw.com/
sites/default/files/ case-documents/italaw7894.pdf. For a comment
see LAVRANOS, Nikos. The German Constitutional Court in the 1V at-
tenfall Case: Lessons for the ECT Vattenfall Tribunal. 2016. Available
at: www.kluwerarbitrationblog.com.

operate with the sole goal of safeguarding public in-
terest, tribunals should be able to evaluate whether an
investor suffered a too onerous prejudice® with respect
to the host State’s goals. If investors have suffered an
unproportionate damage, the regulatory measures shall
be classified as expropriatory (and vice-versa). This kind
of approach could have been also applied by the Philzp
Morris Tribunal in order to obtain an identical result to
the one that it gained by applying the power to regu-
late doctrine and, in this authot’s opinion, this would
have rendered the decision more legitimate. Indeed, it
is arguable that the sacrifice imposed to Philip Morris
was proportionate to the objectives of the measures
enacted by Uruguay, i.e. the protection of the health of
the population, and that, therefore, the measures were
not expropriatory and no compensation was due to the
Claimants. Indeed, Uruguay was, in its quality of the
ultimate guarantor of the health of its population, fully
entitled to enact measures that — in the name of the
protection of the right to health — generated a certain
degree of prejudice to tobacco producers. Such a preju-
dice, as recognized by the same arbitral Tribunal, could
have been expected by investors acting in a sensitive
area such as the sale of tobacco products and is there-
fore not unreasonable in light of the importance of the
goals pursued by the State.

4. THE STATE MARGIN OF APPRECIATION
ReGARDING VIOLATIONS OF THE FAIR AND
EqQuiTABLE TREATMENT STANDARD: A DIFFERENT
NAME FOR THE PROPORTIONALITY ANALYSIS?

The police powers doctrine, examined in the pre-
vious Section, is not the only legal tool employed in the
Philip Morris award in order to show deference towards
Uruguay’s sovereignty.

Indeed, in the second relevant part of the Phiip
Morris award, which concerns the possible violation
of the fair and equitable treatment standard™ (in par-

89  See, also with regard to the degree of prejudice that investors
might sustain, PALOMBINO, n. 9 above, p. 169-171.

90  The content and the legal status of the fair and equitable treat-
ment standard is subject to huge debate in international investment
law scholarship. See, inter alia, PALOMBINO, n. 9 above, p. 1., TU-
DOR. The Fair and Equitable Treatment Standard in International Invest-
ment Law. Oxford: Oxford University Press, 2008. p. 1; KLAGER,
Roland. Tuir and Equitable Treatment’ in International Investment 1amw.
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ticular with regard to the alleged arbitrariness of the
measures and the investors’ legitimate expectations that
the legal framework existing in Uruguay regulating the
commerce of cigarettes would not have changed), the
majority of the Philip Morris Tribunal considered that
Uruguay enjoyed a margin of appreciation in determi-
ning whether the single presentation requirement and
the 80/80 regulation were necessary for safeguarding
public health. In the majority’s view, the mere existence
of this margin of appreciation is sufficient to render li-
cit Uruguay’s choices and conducts. For this reason, the
majority considered it unnecessary to evaluate whether
the measures were actually proportional with respect to
their goal: it was sufficient that the host State conside-
red that they were so. In this regard, as per the recourse
to the police powers doctrine, the majority’s decision on
the FET claim, based on the recourse to the concept
of margin of appreciation, appears to be driven by the
same rationale which inspired the expropriation deci-
sion: being deferent towards Uruguayan sovereignty.

However, as already said with regard to the power
to regulate, it is the opinion of the present author that
while the deferential approach assumed by the Tribu-
nal with regard to Uruguayan policy choices is admi-
rable, the legal arguments employed by the arbitrators
are controversial. In this Section, therefore, we will try
to demonstrate that recourse to the margin of appre-
ciation doctrine as developed in the ECtHR is proba-
bly inappropriate in the context of arbitrations arising
from the violation of BIT standards. Such a recourse
is, moreover, arguably useless, due to the fact that — as
for the abovementioned expropriation claim — the goal
of being deferent towards State policy choices may be
equally reached by applying the principle of proportio-
nality, the applicability of which in investment disputes
is undisputed.

In order to assess the decision of the Philip Morris
Tribunal on the fair and equitable treatment violation,
we will therefore need to make a careful analysis on
the margin of appreciation doctrine and on the ways in
which it has been developed by the ECtHR and applied
in different context.

In this Section we try to demonstrate that the thesis
supporting the applicability of the margin of apprecia-

Cambridge: Cambridge University Press, 2011. p. 1; PAPARINSKIS,
Martins. The International Minimum Standard and Fair and Equitable
Treatmen. Oxford: Oxford University Press, 2013. p. 1.

tion in investment arbitration probably refers to such a
doctrine in an a-technical way, Ze. as a mere balancing
technique involving a certain degree of deference to-
wards State sovereignty, and not as it has been techni-
cally developed by the ECtHR. We will therefore give
evidence of the circumstance that, in the investment
arbitration context, the concept seems to turn out to be
equal to the proportionality analysis which already takes
place in the evaluation of FET violations and which
already involves a deferential approach towards States’
policy choices. As a consequence, the reference to the
label “margin of appreciation” in international invest-
ment seems to be misleading;

4.1. The Meaning(s) of the Margin of
Appreciation Doctrine

Notwithstanding the fact that the Tribunal based its
decision on the alleged FET violation on the applica-
tion of this doctrine, there is no definition of the mar-
gin of appreciation in the Philip Morris award. Indeed,
defining the margin of appreciation doctrine is not an
easy task. While the ECtHR case law and the related
literature are rich in references to this concept, very few
of these sources have attempted to offer a definition
of it. The following survey of the existing authorities,
however, seems to suggest that reference to the margin
of appreciation has not taken place in one way only.

As it is noted in Gary Born’s dissenting opinion,”
whoever has referred to the margin of appreciation in
a rigorous way states that it consists in the recognition
of a certain degree of discretion to ECtHR Contracting
Parties by the ECtHR when evaluating the legitimacy
of limitations to conventional rights imposed by States
for reasons of public interest.” This doctrine has been

91  Para. 181 In particular, at para. 183, with regard to Art. 1 of
Protocol 1 of the ECHR, Mr. Born explains that such a rule “has
been interpreted by the ECtHR to afford a very wide margin of
appreciation to governmental authorities with respect to what con-
stitutes ‘public interest’. Among other things, the ECtHR has held
that ‘it should respect the legislature’s judgment as to what is in the
public interest unless that judgment is manifestly without reasonable
foundation’. This interpretation of the Convention and its Protocols
is supported by the traveaux preparatoires of the Convention, which
indicate that the drafters intended to incorporate a ‘very wide’ mar-
gin of appreciation”. The Dissenting Arbitrator, in this statement,
referred to James and others v. United Kingdom, ECtHR, Series A No.
98, 21 February 1986, para. 46. It is possible to refer, in this regard,
also to Broniovski v. Poland, ECtHR, Application No. 31443/96, Judg-
ment, 22 June 2005, para. 149.

92 See, inter alia, YOUROW, Howard Charles. The Margin of
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applied by the ECtHR in well-defined circumstances, e.
where the limiting measure is enshrined in a law, whe-
re it is necessary to realize a certain scope and where
it is proportionate to its goal.”” Moreover, in order to
grant a margin of appreciation to Contracting Parties,
the Court requires that Contracting States do not have
consistent views on the content of a certain right and
the level of protection that States shall grant in relation
to it. The different ways in which States conceive the
same right justify different levels of interference with
the enjoyment of such a right by people.” If interpreted
in this way, the margin of appreciation reveals itself to
be a direct consequence of the principle of subsidiarity,
one of the cornerstones of the ECHR system, accor-
ding to which the ECtHR shall be deferential towar-
ds State authorities, which are better suited to regulate
matters of public interest within their territory. As it has
been explained by Prof. Samantha Besson, “States have
the primary responsibility to secure human rights under
jurisdiction; and international human rights institutions
have a complementary review power in cases where
international minimal human rights standards are not
protected effectively domestically”.”” The margin of ap-

Appreciation Doctrine in the Dynamics of European Rights Juris-
prudence. Connecticut Journal of International Law, v. 3, p. 118, 2011,
who defined the doctrine as the “breadth of deference” which the
ECtHR gives to domestic decision-makers. See also the references
contained in footnote 94 below.

93 There are plenty of examples in which the margin of apprecia-
tion doctrine has been used by the ECtHR. One of them concerns
the possibility to limit the right to wear the islamic veil. In this re-
gard see NIGRO, Raffaella. The Margin of Appreciation Doctrine
and the Case-Law of the European Court of Human Rights on the
Islamic Veil. Human Rights Review, v. 11, p. 531, 2010. Other cases
concerns, e.g., the possibility to display crucifixes in public places,
on which see the decision of the European Court of Human Rights,
Grand Chamber, Lautsi and Others v. Italy, Application No. 30814/06,
Judgment of 18 March 2011.

94 See, inter alia, PALOMBINO, n. 8 above, pp. 137-138. For the
history and development of the margin of appreciation see MAC-
DONALD, Ronald St. John. The Margin of Appreciation in the Jurispru-
dence of the European Court of Human Rights, in International Law at the
Times of Its Codification: Essays in Honour of Roberto Ago. Giuffré,
1987. p. 187; BJORGE, Eirik. Been There, Done That: The Margin
of Appreciation and International Law. Canbridge Journal of Interna-
tional and Comparative Law, v. 4, p. 181, 2015. In order to understand
how the Court has applied the doctrine, see, inter alia, STAIANO,
Fulvia. (In)Comparable Situations: Same-Sex Couples’ Right to Mar-
riage in European Case Law. 2017. p. 1. Disponivel em: <diwww.
federalismi.it>.

95  BESSON, Samantha. Subsidiarity in International Human
Rights Law — What is Subsidiarity about Human Rights. The Anseri-
can Journal of Jurisprudence, v. 61, p. 69, 2016. See, in this regard, also
NIGRO, Raffaella. Il margine di apprezzamento e la giurisprudenza
della Corte europea dei diritti umani sul velo islamico. Diritti umani

preciation, therefore, “address|es] the limits or intensity
of the review of the European Court of Human Rights
in view of its status as an international tribunal”.”® This
conception of the margin of appreciation has been de-

1”7 and we could also describe it as

fined as “structura
“technical”, in light of the fact that it is based on the
rationale behind the development of the doctrine by

the ECtHR.

However, as it has been noted by Prof. George Let-
sas, this is not the only meaning that has been given to
the margin of appreciation.”® According to the “subs-
tantive” conception of the doctrine, it “address|es| the
relationship between individual freedoms and collective
goals”.”” When applying this conception of the doctrine,
the Court recognizes a violation of a right, but allows it
in light of the necessity to protect public interests. This
understanding of the doctrine requires “a fair balance
between individual rights and collective standards™'®
and the most important step in its application consists
in the evaluation of the proportionality of the measu-
re.!” In Letsas’s words “[t]he principle of proportiona-

¢ diritto internazionale, v. 2, p. 71, 2008. The margin of appreciation
has been therefore correctly related to the concept of public policy
in private international law; see SALERNO, Francesco. Il vincolo al
rispetto dei diritti dell’'uomo nel sistema delle fonti del diritto inter-
nazionale privato. Diritti umani e diritto internazionale, v. 8, p. 556, 2014.
It is worth noting that this is not the only possible meaning of the
subsidiarity principle, which has also a so-called “horizontal func-
tion” (opposed to the one we discuss in the present article, named
“vertical subsidiarity”), aimed at regulating States’ intervention in
relation (and in substitution) of private parties’ initiative. See, in this
regard, BOCCHINI, Francesco. Contributo allo studio del diritto sussidi-
ario. Rome: Aracne Editrice, 2012. p. 1.

96  LETSAS, George. Two Concepts of the Margin of Apprecia-
tion”. Oxford Journal of 1.egal Studies, v. 26, p. 706, 2006.

97  LETSAS, George. Two Concepts of the Margin of Apprecia-
tion”. Oxford Journal of 1.egal Studies, v. 26, p. 706, 2006.

98  See also EL. BOUDOUHI, Saida. A comparative approach of
the national margin of appreciation doctrine before the ECtHR, in-
vestment tribunals and WTO dispute settlement bodies. EUI Work-
ing Papers RSCAS 2015/27, 2015. p. 1. Similatly to Letsas, this Au-
thor recognize that the margin of appreciation can be understood
“as a concept” referring to the “idea of leeway, discretion or space
for manoeuvre that is granted by the normative structure of the
law” or “as a doctrine” or “stricto sensu”, i.e. as the ECtHR has techni-
cally developed it.

99  EL BOUDOUHI, Saida. A comparative approach of the na-
tional margin of appreciation doctrine before the ECtHR, invest-
ment tribunals and WTO dispute settlement bodies. EUI Working
Papers RSCAS 2015/27, 2015. p. 706.

100 EL BOUDOUHI, Saida. A comparative approach of the
national margin of appreciation doctrine before the ECtHR, invest-
ment tribunals and WTO dispute settlement bodies. EUI Working
Papers RSCAS 2015/27, 2015. p. 711.

101 For a similar approach it is possible to mention BURKE-
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lity is by far the most important and most demanding
criterion for whether the limitation of a right was per-
missible under the Convention. If the interference is
found to be proportionate or ‘necessary in a democratic
society” the Convention right has not been violated”.!”
This understanding of the margin of appreciation doc-
trine could also be defined, in this author’s opinion, as
“a-technical”, because — on the one hand — it is not an-
chored to strict requirements as it happens for the te-
chnical conception of the doctrine, and — on the other
hand — it essentially seems to be an application of the

autonomous principle of proportionality.'”?

4.2.The Applicability of the Two Meanings
of Margin of Appreciation in Investment
Arbitration

It is the present author’s opinion that, as stated by
Mr. Born’s Dissenting Opinion in Philip Morris,'™* the
technical (or structural) conception of the margin of
appreciation is completely unsuitable for the investment
arbitration context with particular regard to the evalua-
tion of FET violations.'” The reasons for this opinion
are casy to elucidate.

The ECHR is a multilateral convention aimed at en-

WHITE, William; VON STADEN, Andreas. Private Litigation in a
Public Law Sphere: The Standard of Review in Investor-State Arbi-
tration. Yale Journal of International Iaw, v. 35, p. 307-308, 2010, who
said that “practice suggests a relationship between the margin of
appreciation and proportionality that we found both compelling and
jurisprudentially useful. In practice, the Court uses the margin of
appreciation to inform its proportionality analysis. In other words,
when the Court grants a wide margin of appreciation to states in a
given issue area, it then transforms that wide margin into a greater
degree of deference to the national government in the proportion-
ality balancing process which follows. A wide margin results in a
less stringent proportionality test. A narrow margin leads to stricter
review in the proportionality test”.

102 LETSAS, George. Two Concepts of the Margin of Apprecia-
tion”. Oxford Journal of 1.egal Studies, v. 26, p. 711, 2006.

103 Instead, the difference between the “technical” margin of
appreciation and proportionality is clearly explained in DONATI,
Filippo; MILAZZO, Pietro. La dottrina del margine di apprezza-
mento nella giurisprudenza della Corte europea dei diritti dell’'uomo.
In: FALZEA, Paolo; SPADARO, Antonino; VENTURA, Luigi.
(Ed.). La Corte costituzionale e le corti d’Europa. Giappichelli, 2003. p.
110-111.

104 See para. 184.

105 The difficult applicability of the margin of appreciation has
been analysed also with regard to the International Court of Justice.
See RAGNI, Chiara. Standard of Review and the Margin of Ap-
preciation Before the International Court of Justice. In: GRUSZC-
ZYNSKI, Lukasz; WERNER, Wouter. Deference in International Conrts
and Tribunals. Oxford: Oxford University Press, 2014. p. 319.

suring the protection of human rights in 47 States whe-
re, as obvious, there are substantial cultural differences
in the perception of such rights. This, in turn, deter-
mines very different understandings of the reasons for
which the rights protected by the Convention could be
limited. It suffices here to mention questions such as
the possibility to wear the Islamic veil in relation to the
freedom of religion protected by Art. 9 of the ECHR.
Each State has — based on its own policy choices — a
different understanding of the ways in which such a ri-
ght can be limited."” The ECtHR, therefore, has been
almost obliged in recognizing, through the margin of
appreciation doctrine, a degree of flexibility in the ap-
plication of conventional rights with respect to which
uniformity among States is very difficult to be found.
This approach finds support also in the consideration
that, according to the above-mentioned principle of
subsidiarity, the Court is to be considered in a worse
situation (with respect to State authorities) in making
evaluations involving substantial domestic policy con-
siderations.'”” Finally, it is to be noted that the rights of
the ECHR in relation to which the application of the
margin of appreciation has been recognized (z.e. Art. 8,
9,10, 11 and 15) all present a similar structure: the first
paragraph draws the protected right and the second ex-
plains the conditions in presence of which a State may
limit the enjoyment of such a right.

Contrariwise, BITs are bilateral treaties for the pro-
motion and protection of investments made by na-
tionals of one of the Contracting Parties in the other
Contracting Party. Bilateral investment treaties involve
certain limitations to State sovereignty that have been
spontaneously accepted by States with the aim of at-
tracting foreign capitals. They are not even compara-
ble to a bill of rights such as the ECHR. Furthermore,
considering that they do not involve rights in relation
to which there are different cultural perceptions among
States, they do not involve problems such as the lack of
uniformity in the application of human rights. BITs do

106 See NIGRO, n. 95 above, p. 82.

107 For a meaningful discussion of the conditions behind the
growth of the margin of appreciation doctrine in the ECHR frame-
work, see SAPIENZA, Rosario. Sul margine di apprezzamento
statale nel sistema della Convenzione europea dei diritti dell’'uomo.
Rivista di diritto internazionale, v. 64, p. 589, 1991. See also TOMASI,
Laura, Art. 8,in BARTOLE, Sergio; DE SENA, Pasquale; ZAGRE-
BELSKY, Vladimiro. (Ed.), n. 42 above, p. 307; TANZARELLA,
Palmina. Il margine di apprezzamento. In: CARTABIA, Marta (Ed.).
I diritti in azione. Bologna: il Mulino, 2007. p. 145.
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not involve problems of subsidiarity, because there is
not a permanent Court, such as the ECtHR, which — for
its superordinate hierarchical position — has the cons-
tant power to strongly limit the policy choices which
can be made by States. The standards of treatment for
foreign investors contained in BITs do not present the
structure of the rights contained in the ECHR: in prin-
ciple, when States violate such standards, they should
compensate foreign investors. In conclusion, it does not
seem possible to even imagine a way in which the struc-
tural conception of the margin of appreciation can find
a place in investment arbitration.'” Hence, it is no sur-
prise that when arbitral tribunals had the opportunity to
evaluate the applicability of the margin of appreciation
in international investment law they usually refused that
option."” In conclusion, borrowing Gary Born’s wor-
ds in Philip Morris, it is possible to say that the ECHR
“was drafted and accepted in a specific geographical
and historical context, in relation to a particular human
rights instrument. The reasons that led to the acceptan-
ce of the “margin of appreciation” in the context of
the ECHR are not necessarily transferable to other con-
texts, including specifically to a BIT”.""" Confirmation
of this approach may be found also in other arbitral
awards. In Siemens the Tribunal stated that “article 1 of
the First Protocol to the ECHR permits a margin of
appreciation not found in customary international law
ot the [applicable] BIT”.""" Similarly, in von Pezold, the
Tribunal said that “[d]Jue caution should be exercised
in importing concepts from other legal regimes (in this
case European human rights law) without a solid basis
for doing so. Balancing competing (and non-absolute)
human rights and the need to grant States a margin of

108 A similar conclusion, but partially based on different reasons,
has been reached by ARATO, Julian. The Margin of Appreciation in
International Investment Law. 1Zrginia Journal of International Iaw, v.
54, p. 545, 2014. See also TALLENT, Kassi. The Tractor in the Jun-
gle: Why Investment Arbitration Tribunals Should Reject a Margin
of Appreciation Doctrine. In: LAIRD, Ian; WEILER, Todd (Ed.).
Investment Treaty Arbitration and International Iaw. Huntington — NY:
Juris Net, 2010. v. 3. p. 111; VASANI, Sarah. Bowing to the Queen:
Rejecting the Margin of Appreciation Doctrine in International In-
vestment Law. In: LAIRD, WEILER, p. 137. For other critics to the
possible applicability of the doctrine in international investment law
see ALVAREZ, Jose E; KHAMSI, Kathryn. The Argentine Crisis
and Foreign Investors. In: SAUVANT, Karl (Ed.) The Yearbook on
International Law and Policy 2008/ 2009. 2009.p. 440.

109 See Quasar de Valores SICAV” S A. (et al.) v. The Russian Federa-
tion, SCC Case No. 24/2007, Award, 20/07/2012, para. 22.

110 Para. 185.

111 Siemens v. Argentina, ICSID Case No. ARB/02/8, Award,
06/02/2007, pata. 354.

appreciation when making those balancing decisions is
well established in human rights law, but the Tribunal is
not aware that the concept has found much support in

international investment law”.!?

The discourse is different with regard to the appli-
cability of the a-technical (or substantial) margin of
appreciation, which — as we have seen — de facto corres-
ponds to a proportionality analysis of state measures.
As it has been correctly stated,'”® proportionality is an
integral part of the fair and equitable treatment stan-
dard, which is functional to the ascertainment of the
violation of such a standard. Proportionality operates
particularly in the cases where it is necessary to balance
the legitimate expectations of investors with the sove-
reign functions of host States.'"* In this regard, it has

112 Bernbard von Pezold and Others v. Republic of Zimbabwe, ICSID
Case No. ARB/10/15, Award, 28/07/2015, patas. 465-466. Sce also
KASTSELAS, Anna. Do Investment Treaties Prescribe a Deferen-
tial Standard of Review?. Michigan Journal of International Iaw, v. 34,
p. 139, 2012. The proposed approach finds indirect confirmation
also in the scholarship who apparently recognized the applicability
of the margin of appreciation in investment arbitration. It is pos-
sible to mention, in this regard, BURKE-WHITE, VON STADEN,
n. 101 above, p. 324, who said that often “tribunals invoked [the
discussed standard] in potentially contradictory ways. In particular,
more recent ICSID tribunals have made explicit reference to the
least restrictive alternative test, the margin of appreciation and good
faith review. The result has been a melding or, perhaps, a confusing
of approaches, rather than the emergence of a clear standard of
review for public law arbitration”. The same Authors, at 328, rec-
ognize that “ICSID jurisprudence urgently needs a well-considered
analysis of the available standards of review in public law arbitra-
tions and the reasons why a particular standard are appropriate to
the public law subject matter of these arbitrations and the text of
the treaty being interpreted”. These Authors, however, in the end
say at 330 that the application proportionality is not the correct way
of solving this issue because arbitrators are allegedly ill-suited to
carry out this balancing process. The present author disagrees with
this statement: first, all deferential doctrines recognize a certain de-
gree of subjectivism to arbitrators and there is no reason to prefer
one instead of another. Second, the reason why the parties choose
certain arbitrators is exactly their competence and sensibility in solv-
ing the specific issues and there is apparently no reason to believe
that they would badly carry out their task.

113 PALOMBINO, n. 9 above, p. 164-165. Contrariwise, see
XIULL n. 74 above, p. 639. Palombino’s approach as to the inclu-
sion of proportionality as a functional element necessary to verify
whether a violation of the fair and equitable treatment took place
seems reinforced, nter alia, by the Glamis Gold decision, whete the
proportionality test was used in order to evaluate whether the inves-
tor’s legitimate expectations have been violated. See Glamis Gold 1 td.
v. United States, UNCITRAL, Award, 08/06/2009, para. 803 Other
references are contained in Palombino’s book, at 167 f.

114 See STONE-SWEET, Alec; MATTHEWS, Jud. Propor-
tionality Balancing and Global Constitutionalism. Columbia Journal
of Transnational Law, v. 47, p. 73, 2008, stating that proportionality
analysis has become “the preferred procedure [...] for managing |...]
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been correctly noted that the FET itself has a balancing
nature and that BITs do not contain absolute rights.'”®
It is possible to mention, in this regard, the Suez award,
where — while discussing about the fair and equitable
treatment standard — the Tribunal expressly mentioned
the balancing process which is typical of the proportio-
nality analysis which is made in domestic constitutio-
nal law: “[i]n interpreting the meaning of ust’ or ‘fair
and equitable treatment’ to be accorded to investors,
the Tribunal must balance the legitimate and reasona-
ble expectations of the Claimants with [...] (the) right
to regulate the provision of a vital public service”.!'®
Similarly, in Occidental, the Tribunal determined that “the
test [for ascertaining a FET violation] at the end of the
day will remain one of overall judgment, balancing the
interests of the State against those of the individual, to
assess whether the particular sanction is a proportionate

response in the particular circumstances”.'"”

Obviously, in such a balancing process due weight
shall be given to the sovereign functions of the State
(requesting Tribunals to be deferential towards States’
policy choices) due to the hybrid (public/private) natu-
re of investment arbitration, in which the principle of
equality of the parties shall be mitigated by the presence
of a sovereign entity.'"® Deference, therefore, is part of

an alleged conflict between two rights claims, or between a right
provision and a legitimate state [...] interest.”

115 See HAYNES, Jason. The Evolving Nature of the Fair and
Equitable Treatment (FET) Standard: Challenging Its Increasing
Pervasiveness in Light of Developing Countries’ Concerns — The
Case for Regulatory Rebalancing. Journal of World Investment & Trade,
v. 14, p. 114, 2013; VANDEVELDE, Kenneth. A Unified Theory
of Fair and Equitable Treatment. New York University Journal of In-
ternational Iaw and Politics, v. 43, p. 43, 2010; DOLZER, Rudolf. Fair
and Equitable Treatment: Today’s Contours. Santa Clara Journal of
International Law, v. 12, p. 7, 2014.

116 Suez, Sociedad General de Aguas de Barcelona S.A. and In-
teragua Servicios Integrales de Agua S.A. v. Argentina, ICSID Case
No. ARB/03/17, Decision on Liability 30/07/2010, para. 216.

117 Occidental Petroleum Corp. v. Republic of Ecuador, ICSID
Case No. ARB/06/11, Award, 05/10/2012, para. 417.

118 See HENCKELS, n. 74 above, p. 223; VALENTI, Mara, The
protection of general interests of host States in the application of
the fair and equitable treatment standard. In: SACERDOTI, Gios-
gio. The Proliferation of BITs: Conflicts of Treaties, Proceedings
and Awards. In: SAUVANT, Karl et al. (Ed.). Appeals Mechanism in
International Investment Disputes. Oxford University Press, 2008. p. 35.
Analogous considerations on the non-absolute nature of rights con-
ferred to individuals has been made in the ECHR context by CAN-
NIZZARO, n. 9 above, p. 76. Cannizzaro has noted that in the hu-
man rights context, as it happens for the FET, the lack of a precise
normative definition of certain human rights leaves discretion to
States in applying implicit limitations of such rights. In these cases,
obviously, the ECtHR has recognized the States’ freedom and has

the proportionality analysis carried out by arbitrators.
Borrowing Saida El Boudouhi’s terminology,'” this
means that the margin of appreciation “as a concept”,
i.e. the general recognition of a space of manoeuvre
for State authorities, is an implied assumption of the
proportionality analysis which finds place in investment
arbitration (contrary, as we have seen, to the margin of
appreciation “as a doctrine” technically developed by
the ECtHR and applicable only in the presence of cer-
tain well-defined circumstances).

This has finally led to the emergence of the concept
of legitimate expectations by induction, which means
that investors can legitimately expect that a State may
not amend a particular legal framework without incur-
ring in responsibility only in presence of specific conmit-

ments towards them.'?"

Indeed, taking into account the
three-pronged structure of proportionality, and in par-
ticular the proportionality s#icto sensu requirement,'” it
is possible to say that an investor’s legitimate expecta-
tions on the stability of a certain legal framework are
justified only if and when a State has assumed speci-
fic commitments towards such an investor. Indeed, in
this latter case a measure violating such commitments
is likely to result in a disproportionate violation of the
investor’s rights, due to the very high level of reliance
that the investor put in good faith on the circumstance
that the host State legal framework was not going to
vary.'” In this authot’s opinion, such a balancing exet-
cise is exactly what the Phi/ip Morris Majority intended

not condemned those limitations. With regard to the concept of def-
erence in investment arbitration see SCHILL, Stephan W. Deference
in Investment Treaty Arbitration: Re-conceptualizing the Standard
of Review. Journal of International Dispute Settlement, v. 3, p. 577, 2012;
CHEYNE, Ilona. Deference and the Use of Public Policy Excep-
tions in International Courts and Tribunals. In: GRUSZCZYNSKI,
Lukasz; WERNER, Wouter. Deference in International Conrts and Tri-
bunals. Oxford: Oxford University Press, 2014. p. 38; HENCKELS,
Caroline. The Role of Standard of Review and the Importance of
Deference in Investor — State Arbitration. In: GRUSZCZYNSKI,
Lukasz; WERNER, Wouter. Deference in International Courts and Tribu-
nals. Oxford: Oxford University Press, 2014. p. 113.

119 EL BOUDOUHI, n. 98 above, p. 1-5.

120 See, for a meaningful explanation of the concept of legiti-
mate expectations by induction, as well as for the development of
this idea, PALOMBINO, n. 9 above, p. 139 See also PUMA, n. 3
above, p. 232-233.

121 Itis worth here recalling that the proportionality szricto sensu
analysis requires a concrete evaluation of the proportionality of the
goals of the host State in relation to the legal means it has adopted
for reaching such goals.

122 See, inter alia, EL. BOUDOUHI, n. 98 above, p. 14. for an
analysis of the balancing approach of investment tribunals.
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when referring to “margin of appreciation”:'* Firstly,
the Majority recognized that Uruguay’s regulations were
enacted in the pursuance of the State’s public function
and, therefore, deserved a certain degree of deference,
and, secondly, the Majority stated that, iz concreto, they
were “reasonable” and not disproportionate when they
were adopted and therefore justified a violation of the
investors’ legitimate expectations.'* As better discussed
below in this Section, however, the Majority refused to
make a careful analysis of the satisfactions of the three
prongs of proportionality and this renders the legal
path followed in the decision not convincing.

It is also to be noted that Authors who defend the
applicability of the margin of appreciation outside the
ECHR context never discussed the possibility of ap-
plying the features of the doctrine as technically deve-
loped by the ECtHR. This seems to be confirmed by
the words used by Yuval Shany, who talks about the

27125

applicability of “margin of appreciation like doctrines
ot “margin of appreciation type decision making metho-
dology” (emphasis added) outside the ECtHR, thus
implictly recognizing that the technical conception of
the doctrine cannot find place outside the ECHR fra-
mework.'* Similatly Burke-White and von Staden me-
rely refer to the margin of appreciation as a theory of
deference against State actions, not taking into account
all the other elements that compose the technical con-

ception of the doctrine.'”

These authors expressly ack-
nowledge that “arbitral tribunals have, if less frequently
and prominently, applied standards of review siwilar to
the margin of appreciation, often using the term explicitly”

(emphasis added).'” Finally, El Boudouhi explained that

123 See para. 401.

124 With this particular regard, see paras. 409-410 and 418-420.
125  SHANY, Yuval. All Roads Lead to Strasbourg?: Application
of the Margin of Appreciation Doctrine by the European Court
of Human Rights and the UN Human Rights Committee. 2017.
p. 30. Disponivel em: <https://papers.ssrn.com/sol3/papers.
cfmprabstract_id=2925652>.

126 SHANY, Yuval. Toward a General Margin of Appreciation
Doctrine in International Law?. European Journal of International Iaw,
v. 16, p. 928, 2005.

127  BURKE-WHITE, William; VON STADEN, Andreas. In-
vestment Protection in Extraordinary Times: The Interpretation
and Application of Non-Precluded Measures Provisions in Bilateral
Investment Treaties. [7rginia Journal of International Law, v. 48, p. 370,
2008.

128  BURKE-WHITE, William; VON STADEN, Andreas. In-
vestment Protection in Extraordinary Times: The Interpretation
and Application of Non-Precluded Measures Provisions in Bilateral
Investment Treaties. V7rginia Journal of International Law, v. 48, p. 310,
2008.

the reference in investment arbitration always occurs
to the margin of appreciation “as a concept” (i.c. as a
synonymous of deference) and not “as a doctrine” (i.c.
as technically developed by the ECtHR)."® As the latter
mentioned Author explains “it must be stressed again
that the mere use of the words ‘margin of appreciation’
or ‘margin of discretion’ does not, in itself, amount to
the use of the doctrine”."™ The same happens in the
case law. We could start from quoting the Philip Mor-
ris decision, where the Tribunal, when referring to the
margin of appreciation, merely said that “[t/he respon-
sibility for public health measures rests with the gover-
nment and investment tribunals should pay great defe-
rence to governmental judgments of national needs in
matters such as the protection of public health”.”" In
some other cases Tribunals discussed a margin of ap-
preciation to be granted to host States, but — as noted by
Mr. Born in his Dissenting Opinion — a careful reading
of the awards reveals that arbitrators were simply saying
that it is a duty of Tribunals to apply a deferential stan-
dard of review of States” actions."” This is expressly
said in Lemire, where the Tribunal made reference to the
high level of deference which international law generally
extends to the rights of domestic authorities in regula-
ting matters within their own borders, especially in cases
where the State’s cultural identity is at stake." Similarly,
in Electrabel, the Tribunal had to evaluate whether the in-
troduction of a pricing regulation by Hungary was to be
considered as a violation of the fair and equitable treat-
ment standard; Arbitrators recognized the sovereign
role of the State in taking this kind of measures and
the deference which tribunals owe to sovereign deci-
sions, but avoided any kind of discussion regarding the
margin of appreciation.” Finally, in Loewen, Sir Chris-
topher Greenwood stated that “international law allows
a broad margin of discretion to each State in the way it
organizes its legal system”."> As for the other cases, this
is a mere reference to States’ discretion and not to the
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ECtHR doctrine.

However, as we have tried to demonstrate above,
deference is to be considered as a part of the broader
proportionality analysis to be carried out in the evalua-
tion of the investors’ legitimate expectations. Obviou-
sly, the broader will be the wording of the standard of
treatment to be applied, the bigger will be the space of
manoeuvre for State authorities and the related defe-
rence that international arbitrators should pay to State
actions in their proportionality analysis."*® Indeed, such
a deference has been manifested by arbitral tribunals in
particular when they had to evaluate violations of broad
standards, such as the fair and equitable treatment, al-
leged caused by States’ regulations concerning public
services, i.e. those “services which are provided and re-
gulated based on non-commercial public interests and
on the need for the provision of such services in a way

the market cannot achieve”.!”’

Finally, it is worth mentioning the Continental Ca-
sualty Company v. Argentina award,”™ where the Tribunal
mentioned the margin of appreciation when referring
to the discretion that States enjoy in deciding the con-
tours of their “own security interest”. In this regard, it
is to be noted that the Tribunal was here applying a BIT
provision which expressly authorized Argentina to take
measures to protect “its own security interest” and, of
course, the same provision allowed the Respondent Sta-
te to discretionally identify what kind of interests were
involved in that category. No reference to the doctrine
as developed by the ECtHR is present in the Continental
Casnalty Company award.

In light of the above, it is worth concluding the
present analysis with some final remarks regarding the
approach endorsed by the Philip Morris Tribunal. As dis-
cussed above, it appears that the Majority of Arbitra-
tors made recourse to the margin of appreciation as a
way for paying deference to the measures enacted by
the host State. In doing so, it seems that the Philip Mor-
ris majority did not apply the technical meaning of the
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margin of appreciation doctrine. However, as explained
by Born’s Dissenting Opinion,'” by refusing to evalua-
te the concrete suitability of Uruguayans’ measures to
reach their scope and to carry out a meaningful analysis
of the three prongs of proportionality in the present
case, the Tribunal seems not to have correctly applied
the proportionality analysis which is required in the eva-
luation of a FET violation. This approach is somewhat
confusing and, for this reason, the opinion of the dis-
senting arbitrator — who suggests the necessity to carry
out a meaningful proportionality analysis with respect
to the disputed Uruguayan measures - is certainly more
shareable.

5. FINAL CONCLUSIONS

The analysis carried out in this article started from
the recent decision in the Philip Morris v. Urngnay dis-
pute, where the Tribunal unanimously recognized the
existence, the customary status and the applicability by
way of systemic interpretation of the so-called police
powers (or power to regulate) doctrine and, 